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NATURE OF ISSUES

Appellant's statement of the nature of the appeal

and of the issues (Brief, pp. 2 and 3) is susceptible to

misconstruction. It is true that the trial court directed

the jury to return a verdict for the appellee upon the

ground that the statute of limitations barred recovery.

The statute of limitations was not the only point pre-

sented by appellee in its motion for directed verdict.

In addition it urged (Tr. pp. 191-4) (1) that there was

no proof of any misrepresentations binding appellee;

(2) the claimed representations were made to the old

partnership of Lohrer and Feak alone and they were

acted upon by another partnership, Feak, Lohrer and



Shaffer, and the damage was sustained not by either

of those partnerships but by a corporation not in ex-

istence when the alleged representations were made; (3)

the partnerships and the corporation attempted to as-

sign a cause of action for fraud, which is nonassignable

;

(4) the loss, if any, sustained resulted from the lease

made by plaintiff and his predecessors and not from the

alleged misrepresentations; (5) plaintiff and his pred-

ecessors assuming their good faith, had a perfect de-

fense against Mr. Schell which they neglected to assert

in the Wheeler County foreclosure case, and so cannot

here recover; (6) as to the second cause of action, Mr.

Feak was subrogated to the rights of The Marion Steam

Shovel Company to the unpaid portion of the purchase

price of the shovel and so suffered no damage.

We have not attempted to set forth the motion here

in detail, as we will consider these various points later

in this brief. We believe the action of the trial court

was proper not only because plaintiff's alleged causes

of action are barred by the statute of limitations, but

also for the other reasons set forth in defendant's mo-

tion for directed verdict.

STATEMENT OF FACTS

It is our opinion that the statement of facts in ap-

pellant's brief is neither fair, accurate nor complete. In

view of the complicated nature of the facts, we believe

it will be more helpful to the Court for us to restate the



facts rather than endeavor to correct or supplement

appeUant's statement.

The jNIarion Steam Shovel Company is an Ohio cor-

poration, having its manufacturing establishment and

principal offices in Ohio. Mr. Niles was District Man-

ager at Portland and Seattle. He did not have authority

to bind the company on sales contracts, but all such

contracts were taken subject to acceptance by the home

office (Tr. pp. 137, 138, Exhibit 4).

In December, 1929, Feak, a road contractor there-

tofore engaged in construction work with his partner,

H. R. Lohrer, under the name of J. W. Feak Con-

struction Company, conferred with Shaffer on the sub-

ject of forming a new partnership with the latter to

construct a highway for the State of Oregon known as

the Ochoco job. Thereafter Feak approached Niles per-

sonally. Feak testified that Niles represented that

Shaffer owned the Marion shovel and other road-build-

ing equipment; that Niles had known Shaffer for a

number of years and had had satisfactory relations with

him; that Niles knew about his character and the way

he conducted his business and spoke in high terms of

Shaffer. These representations Niles denies, but for

the purpose of this brief it will be considered that the

representations were made, the case arising on motion

for directed verdict.

Thereafter Feak, Lohrer and Shaffer entered into

the partnership called "J. W. Feak Construction Com-



pany", certain capital being contributed by Feak and

Lohrer, the precise nature of which was not stated, and

Shaffer turned in his road-building equipment. Feak

testified that Shaffer's equipment was to be held by the

partnership against partnership losses (Tr. p. 68),

which testimony is merely a restatement of partnership

law in that respect.

It is not true that Niles "purposely dissuaded Feak

and Lohrer from checking up on Shaffer through

sources other than itself." This statement appears in

appellant's brief on page 14 and is supported by no

evidence whatsoever. On the contrary it appears that

Feak checked further with some other contractors and

banks (Tr. p. 71).

The new partnership of J. W. Feak Construction

Company bid on and was awarded the Ochoco job,

Shaffer going on the job with Lohrer, and Feak super-

vising from his office in Tacoma and by personal trips

to the work.

The shovel in question was originally sold by de-

fendant to S. S. Schell under conditional sales contract

and installment note signed by the latter. The shovel

was bought for the purpose of using same on the so-

called Wind River job undertaken by Schell and Shaf-

fer as co-partners at that time, which co-partnership

operated under the assumed name of "R. W. Shaffer"

(Tr. pp. 132, 138, 164). The shovel was shipped to

R. W. Shaffer on the Wind River job and stayed there

until that job was completed in 1929. All instalment



payments after the down payment on the shovel were

made by R. W. Shaffer (Tr. 138, 104). When the

^¥ind River job was completed, the shovel, after being

rented for a brief period to Sullivan & Doyle, was taken

by Shaffer to a job conducted by him personally at La
Grande, Oregon. Meantime the payments on the shovel

continued to be paid by Shaffer. Shaffer informed the

iSIarion Steam Shovel Company that by agreement be-

tween himself and his partner Schell, made at the settle-

ment on completion of the Wind River job, the shovel

became Shaffer's property (Tr. p. 145). Niles believed

this representation (Tr. p. 155).

Shaffer was indebted to defendant in December,

1929, in the amount of $941.72. A statement of his

running account appears in the transcript (pp. 216-7).

In April, 1929, Shaffer owed $650.00. In July he

owed $570.00, at which time he cleared his account in

full. From July to November he ran the account up to

$650.00, paid $185.00 on account, and made further

purchases, which as of December totaled $941.72, as

aforesaid. The account was not considered uncollectible.

Defendant's terms of credit were payment within sixty

days from invoice. Shaffer's account was placed on a

C. O. D. basis in Xovember, 1929. There is nothing in

the record to indicate any motive to defraud Feak Con-

struction Company so as to be able to collect the ac-

count.

Feak Construction Company started the Ochoco job

in the latter part of January, 1930, and it was con-

cluded in November, 1930. The shovel was moved onto



the job from La Grande and stayed there until the job

was completed. Thereafter The Marion Steam Shovel

Company sold another shovel to Feak Construction

Company, which, however, does not form the subject

matter of this controversy. There was no advance agree-

ment for the purchase of this shovel but it was bought

on the open market in competition with other dealers.

The transaction was handled by Feak and Lohrer (Tr.

p. 53). While business relations between the parties

continued during the progress of the job, there was no

claim at the trial that the parties dealt other than at

arm's length at all times.

In March, 1930, there being three unpaid install-

ments on the conditional sales contract, represented by

three notes in the principal amount of $820.00 each,

plus interest, defendant, through Mr. Home, contacted

Feak, requesting paj^ment thereof as well as the open

account balance due from Shaffer as aforesaid. Feak

testified that he called Home's attention to representa-

tions claimed by Feak to have been made by Niles that

the shovel was paid for in full. This conversation is

denied by Home (Tr. pp. 162, 163). Any conflict in

the testimony in this respect is of no importance, as

admittedly Feak then had notice of Niles' said fraud, if

any, and any representations discovered in March, 1930,

are admittedly outlawed by the Statute of Limitations.

Furthermore, Feak paid the money a few days later and

without any conference with Niles (Tr. pp. 55, 58).

Feak testified that he did not know that the amount

of $3766.14 paid by him to Home on March 24, 1930,
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included $941.72 of the open account (Tr. pp. 100-1),

Feak admitted that at the first federal court trial of

this case he testified merely that Niles said originally

that the payments on the shovel "had all been made up-

to-date at the time Feak talked to him" (Tr. p. 72).

Home testified that on March 14, 1930, on behalf of

the Marion Steam Shovel Company he mailed Feak a

letter, Exhibit "O", which set forth detailed items of

the account, the opening item of which was "Open ac-

count balance for parts, $941.72" (Tr. p. 141). Al-

though this letter had been admitted without objection

at the previous trial, Feak testified first that he did not

recall ever seeing the letter (Tr. p. 100), but then

changed his testimony to state that "he did not def-

initely recall", and finally stated that he could not be

sure whether or not he had received a statement before

paying the money (Tr. p. 101)—that he might have

received it later. By Oregon statute the presumption is

that a letter mailed, is received. Or. Code, 1930, Sec-

tion 9-807 (24). Cox, a former employe of defendant

who appeared in this case as plaintiff's witness, testified

that he tried to collect the same amount for past due

notes and open account from Feak on February 17,

1930, and that there was no concealment of the items

of the open account (Tr. p. 134). Niles testified that

the open account had been presented to Feak together

with the notes on the amount in arrears on the payment

of the shovel and that Feak had an itemized statement

of these accounts (Tr. p. 140—see also Tr. p. 162).
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Feak professed to have lost confidence in Mr. Niles

at the time of this payment, on account of Niles having

misrepresented that the shovel was paid for in full ( Tr,

p. 101) . Not being willing further to trust The Marion

Steam Shovel Company, Feak insisted on obtaining a

bill of sale and mortgage to pratect him on his payment

(Tr. pp. 55, 56). It was Feak's idea that these instru-

ments be delivered. Accordingly defendant, being of

the view that Shaffer was the owner, made out a bill

of sale to Shaffer, procured a form of mortgage from

the latter and gave both instruments to Feak, The bill

of sale contains a warranty of title on which plaintiff

relies, but in this action appellant elected to sue for

fraud and not on the warranty.

Shaffer's version as to why he signed a chattel mort-

gage to Feak is set forth in his answer filed March 5,

1931 (before the two year statutory period) in the

Wheeler Count}' foreclosure suit (Exhibit 5, Tr. p.

203), wherein Shaffer states that Feak then knew that

the shovel belonged to Schell, subject to the balance due

The iNIarion Steam Shovel Company, and also knew of

the open account, and that Feak was willing to advance

these sums, and that the amount so paid should be

charged against the rent of the shovel under a lease by

Feak Construction Company to Schell, which will be

hereinafter referred to. Schell claimed that the bill of

sale and mortgage were executed for the purpose of

showing the amount that Feak had paid as the balance

due on the purchase price.
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The bill of sale and mortgage transaction occurred

March 18-21, 1930 (Exhibits 1 and 2, Tr. p. 199).

Under date of March 18, 1930, being the same date as

the bill of sale ( Tr. p. 199 ) , the partnership of J. W. Peak

Construction Company entered into a lease agreement

with S. S. Schell, the true owner of the shovel, which

lease is set forth as Exhibit K (Tr. pp. 92, 224). While

this lease was signed by R. W. Shaffer alone in behalf

of the partnership, the validity of the lease was admitted

at the trial, same having been admitted without objec-

tion (Tr. pp. 92, 165). It was admitted by appellant

that the contract was signed and delivered on March

18, 1930 (Tr. p. 165).

The lease sets forth that Schell is the owner of cer-

tain property covered by the lease, including the shovel,

which property is rented by him to Shaffer, Feak and

Lohrer doing business as Feak Construction Company

as lessees, for the period from February 26, 1930, at a

monthly rental so far as the shovel is concerned of

$820.00, with additional rental at the rate of $410.00

per month if used more than eight hours per day.

The following month, to wit, in April, 1930, Feak

and Lohrer ascertained to their satisfaction that Shaffer

was dishonest and unreliable. He was thereupon elim-

inated from the co-partnership "because of his dis-

honesty and incompetency" (Tr. p. 11), and a corpora-

tion under the same name was formed to take over the

assets and assume the liabilities of the partnership. At

that time they found out that Shaffer had unpaid bills
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ill excess of $40,000 (Tr. pp. 53, 72), over $20,000 of

which was owed to his former partner, Schell (Tr. p.

82) . Feak and Lohrer were afraid that the partnership

assets would be involved. They then knew that Shaffer

owed large sums of money for the purchase and im-

provement of equipment. Feak said he did not know

whether this affected the title or not (Tr. p. 73). Feak

admitted that at the previous trial he testified that there

was some equipment that he ascertained at that time

Shaffer did not own (Tr. p. 73). As stated by Feak,

"Everything would combine to show us that Mr. Shaf-

fer was incompetent, dishonest in those statements that

he had made to us originally" (Tr. p. 75). Feak ad-

mits that they were afraid that Shaffer's indebtedness

vrould affect title to property (Tr. p. 75 ) . The partner-

ship was dissolved and a new corporation formed by

]Mr. Conley as their attorney. Feak claimed that he did

not then know that Shaffer did not own the shovel.

However, Feak admitted that at the previous trial he

testified in answer to the question as to the date he knew

Shaffer did not own the equipment, "I knew it on the

18th of April (1930) when he came up and made a

clean confession" (Tr. p. 84). Shaffer was then shut

out completely, his only chance being to get his equip-

ment back if the job paid (Tr. p. 108). He had no in-

terest whatsoever in the corporation ( Tr. p. 72 ) . At

the time the corporation was formed the expectation

of the parties was that the job would show a profit.

Since the corporation assumed all liabilities of the

partnership (Tr. p. 69), the obligations of the partner-
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ship under the lease of the shovel from Schell were

thereby assumed.

Shaffer went back to the job as an employe, stayed

for about three weeks and left the job in May, 1930,

and has not been heard of since. (Tr. pp. 69-70.)

Schell promptly each month beginning with April,

1930, came from his home in Oakland, Oregon, to the

job to check the equipment and see whether it had been

used for more than one shift (Tr. p. 166). He also

billed Feak Construction Company monthly for rental

of the shovel. Schell was called over to the job in April

by Shaffer in behalf of Feak Construction Company.

Shaffer said Lohrer and Feak wanted to talk to Schell

about the equipment (Tr. p. 166). Schell talked to

Lohrer and told Lohrer that he owned the equipment

(Tr. p. 166). Feak had gone to Portland and Lohrer

was disinclined to talk much without Feak being pres-

ent. Schell talked to Feak in June, but Lohrer was not

there at that time, and Feak was not eager to talk with

Schell. Schell was requested to come back in the eve-

ning, which he did, but nobody showed up (Tr. p. 167)

.

Schell talked to Lohrer again when the contract was

completed at tlie end of 1930. Schell was of the opinion

that he told Feak and Lohrer that the notes were in his

name (Tr. pp. 168-9).

When Schell went on the job to check the shifts he

had with him the conditional sales contract and the

notes, but he was never at any time asked by Feak and
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Lohrer to produce them (Tr. p. 170). It was admitted

by Lohrer and their attorney, Conley, that their chief

concern was to stall any litigation so as to keep the

equipment on the job so that Feak Construction Com-
pany could finish the work before having to meet any

lawsuits (Tr. pp. 126, 180).

Statements which were rendered by Schell to Feak

Construction Company for the rental agreed upon un-

der the lease appear in evidence as Exhibits C, D and

E, as well as letters from Mr. Schell's attorney on the

subject addressed to Feak Construction Company
monthly for June, July. August, September and Oc-

tober of 1930 (Exhibits A, F, G. H and I). Xot only

did Schell by these letters and statements demand rental

as per the lease agreement, but it appears that Schell

expressly gave Feak credit for the payment which Feak

made to The ]\Iarion Steam Shovel Company on March

24, 1930, for the balance due on the shovel (this being

consistent with Shaffer's explanation that such amount

was to be credited against rental under the lease. See

Exhibit D, Tr. p. 221.)

Mr. Senn, who acted as attorney for ]Mr. Schell, is

the same attorney who appeared for ]Mr. Shaffer in the

Wheeler County foreclosure suit, and is also the same

attorney who appears for Mr. Feak in the present case.

As these letters and statements came in from ^Ir.

Senn and Mr. Schell, they were forwarded by Feak

Construction Company to its attorney, James L. Conley

(Exhibit E, Tr. pp. 125, 221).
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Althougli P'eak testified that he had lost confidence

in Niles in JNIarch, 1930, when Feak had to pay the bal-

ance on the shovel, he testifies that he nevertheless went

back to Niles at the time he received the statement from

Schell in July, at which time Feak claims (denied by

Niles, Tr. pp. 145, 147) that he was reassured by Niles.

It will be noted, however, that the purport of the con-

versation as claimed by Feak was merely to the effect

that Feak could rely upon the bill of sale and mortgage.

Feak at no time told Niles of Shaffer's confession, or

that the corporation had been formed so as to eliminate

Shaffer because of the latter's incompetency and dis-

honesty, nor did Feak at any time tell Niles about the

lease from Schell to Feak Construction Company (Tr.

p. 159). Niles was in ignorance of these facts (Tr. pp.

139, 159). Feak did not contact Niles when Shaffer

was ousted, testifying he did not see Niles between early

April and July (Tr. p. 59).

Feak at no time asked The Marion Steam Shovel

Company or any representative thereof to produce the

original contract of sale of the shovel, or the installment

notes or any other papers (Tr. p. 180). When Niles

heard in May that Shaffer had been kicked out by Feak

and Lohrer, he became concerned about the situation

and called Schell (Tr. pp. 143, 170). Niles discovered

at the time that Schell claimed title (Tr. p. 158). He
immediately communicated with Fealv and they met

May 27, 1930, at Tacoma. At that time Niles tried to

buy the mortgage. He testified he told Feak about the

contract (Tr. pp. 144, 5), to wit, that it was in Schell's
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name but that Niles had been of the opinion that Shaf-

fer owned it and that Shaffer had so represented to

Niles (Tr. p. 145). Niles said that Marion took Shaf-

fer's word for it (Tr. p. 154)

.

While Feak first denied that Niles told him that the

contract was in Schell's name and that Schell was the

owner, on cross examination he admitted that Niles told

him at that time that the defendant had made an error

in giving the bill of sale to Shaffer and that Schell

claimed title (Tr. p. 94). Feak further admits that he

then knew that there was a mix-up on the title and that

he thought the defendant was "in a spot" (Tr. p. 95).

Although Feak puts this conversation as of November

or December, 1930, the date is immaterial as it was be-

fore the two year period. Judge McNary thereupon

questioned Feak as to the latter's admission that Niles

told him in December, 1930, that he might have made

a mistake in giving a bill of sale to Shaffer, to which

Feak answered that Niles told him there was a mix-up

with Schell and that the latter was making claim against

The Marion Steam Shovel Company. When the Court

asked him what the mistake was about, Feak said it

was "about their having accepted an order from Schell

on this shovel originally" (Tr. p. 95).

Feak says that the reason he did not sell the mort-

gage to Niles at this time (prior to the two year period)

was that he wanted to be protected against the fraud

claim that he had against Marion for misrepresenting

title to the shovel and therefore was unwilling to sell
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for the amount due on the mortgage (Tr. pp. 110-11).

Feak testified directly that at that time (1930) he was

unwilling to dispose of the mortgage until his full and

complete claim against The Marion Steam Shovel Com-
pany had been paid, including claim for fraud with

reference to misrepresentations as to Shaffer owning

the shovel (Tr. pp. 110-11).

The Feak company got into difficulties in October

and the bonding company took over the job. It is ad-

mitted, however, by plaintiff that Feak Construction

Company was still financially interested and that Feak

and Lohrer continued to act for the Feak Construction

Companj^ as well as for the bonding company ( Tr. pp.

91, 124).

On October 30, 1930, pursuant to Oregon Code,

1930, Section 67-1101, having to do with liens for ma-

terials supplied on public works, Schell filed a claim

with the Secretary of State and the State Highway

Department for the rental of the shovel as well as other

equipment. The claim specified that it was made pur-

suant to the lease of March 18, 1930, and expressly gave

credit for the "jjayment by R. W. Shaffer on notes of

S. S. Schell to The Marion Steam Shovel Company."

There was attached to the claim a copy of the lease

agreement. Exhibit K. The State thereupon forwarded

a letter to the Union Indemnity Company as well as to

Feak Construction Company, informing them that

Schell had filed a claim for rental of the shovel and en-

closed a copy of the claim to which vv'as attached a copy

of the lease (Tr. p. 93).
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P. L. Mott, office manager of J. W. Feak Con-

struction Company, promptly forwarded same to the

latter's attorney, James L. Conley, stating among other

things, "Mr. Feak is of the opinion that a warrant for

Mr. Shaffer will be in order at this time * * *" (Ex-

hibit J, Tr. p. 90).

On November 3, 1930, Schell filed an action in

Douglas County, Oregon, against Feak, Lohrer and

Shaffer, a partnership doing business as J. W. Feak

Construction Company, and the bonding company, for

rental under the lease. The corporation was not joined

as party defendant. The case was removed to the fed-

eral court and ultimately settled by payment of $6500

by the bonding company. The complaint sets forth the

lease to the partnership, the use of the shovel on the job

and the amount due. A separate answer was filed Jan-

uary 27, 1931, for the defendants Feak and Lohrer,

verified by their attorney, Conley. After denying that

Schell is the owner of the shovel and denying that there

is a lease, various affirmative answers are stated. The

first affirmative defense was to the effect that at the

time the lease was signed, Schell and Shaffer were

partners and were joint owners as such partners of all

of the equipment which the rental agreement covered

—

in other words, the answer alleged that Schell and Shaf-

fer were joint owners of the shovel. It was further

alleged that Schell consented to Shaffer contributing

the shovel to the partnership. The second affirmative

defense set forth Shaffer's partnership agreement to

contribute the shovel, his representation that it was his



17

property and that Schell knew these facts, but failed

to claim ownership; also that before the shovel was

transported and at all times thereafter it iiad printed

on it in large letters the name "J. W. Feak Construction

Company", all of which was known to the plaintiff. It

was further set forth that the partnership was dissolved

in April, 1930, and its assets transferred to the cor-

poration. It was further claimed that the first notice

that Feak and Lohrer had of the lease was July 17,

1930, and that by reason of all of such facts plaintiff

should be estopped. A third affirmative defense was

set forth alleging notice on Schell's part as to the pay-

ment by Feak, again alleging estoppel.

On December 26, 1930, Schell filed a replevin action

for the shovel in Wheeler County, Oregon, naming as

defendants J. W. Feak Construction Company, a cor-

poration, Feak and Lohrer doing business under that

name and individually and Joseph Mallory. The com-

plaint contained allegations to the effect that Schell

was the owner of the shovel and entitled to immediate

possession and that same was wrongfully detained by

the defendants. Damages were asked in the sum of

$10,000. On December 29, 1930, defendants filed an

answer denying ownership and right to possession. A
replevin bond was filed for repossession, together with

affidavit in statutory form by S. S. Schell on December

26, 1930. The undertaking was signed by personal

sureties, who acknowledged themselves bound unto de-

fendants in the sum of $20,000 for the return of the

property, if the return thereof be adjudged (Tr. p.
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230) . Schell's affidavit set forth that he was the owner

of the property and entitled to possession and that the

claim of the defendants in that case was inferior to his

ownership and possessory rights.

A third lawsuit was filed December 27, 1930, by

Joseph ^lallory (assignee of Feak) to foreclose Feak's

chattel mortgage in the sum of $3766.14 (Exhibit 5,

Tr. p. 202 ) . ^Mallory claimed as assignee for value of

Feak and brought this foreclosure in Wheeler County,

Oregon, against Shaffer, Schell and a partnership

which claimed a small mechanic's lien. Schell filed an

answer on January l-l, 1931, setting up that he was the

owner of the shovel: that he purchased it from The

Clarion Steam Shovel Company and never parted Avith

title; that he had leased it to Feak Construction Com-

pany and that a chattel mortgage or bill of sale executed

by parties other than Schell was unlawful; that Schell

never had any title thereto nor did Feak and Lohrer,

and that the conveyance received by ^lallory was void.

Shaffer also filed his answer dated February 9,

1931, wherein he admitted execution of the mortgage to

Feak and set forth the circumstances hereinbefore re-

ferred to to the effect that the mortgage was executed

simply to evidence the indebtedness and that the un-

derstanding was that Feak Construction Company was

to be credited in the same amount against the rental

which fell due under the Schell lease. Shaffer affirma-

tively alleged that he knew when the mortgage was ex-

ecuted that the shovel belonged to Schell subject to the

balance due The Marion Steam Shovel Company and
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was purchased by Schell from that company in the first

instance (Tr. pp. 204-6).

Feak, who as far baciv as March, 1930, had lost con-

fidence in Niles, testified that when these cases were

filed he recognized that Niles was not the man to go to,

saying, "Well, I went to Mr. Mallory then. I didn't

go back to Mr. Niles that time * * *." (Tr. p. 64.)

Under date of January 28, 1931, Mallory ad-

dressed a letter to defendant, which is attached to the

complaint as Exhibit C (Tr. pp. 21-2), stating that

Schell asserted title to the shovel and was therefore

made party defendant in Mallory's foreclosure suit.

Mallory stated, "It appears that he claimed some sort

of title through the Marion Company." Mallory re-

quested that he be apprised of any claim Schell might

have and added he would hold defendant liable for any

defect in his title, stating, "It is my position that Schell

must look to you for any settlement of his claim, and

in the event of his success in the foreclosure action, that

I would have an action against you for failure of your

title." This letter was answered by Messrs. Bogle,

Bogle & Gates of Seattle, attorneys for the defendant,

who stated that they did not know of any claim which

Schell had against the shovel and therefore did not be-

lieve that they would be responsible to Mallory as stated

in his letter. They further stated, "We would be very

pleased to discuss this matter with you at any time

should you so desire and we would be very pleased to

acquaint you with any information which we may have
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which might be of assistance to you in your action" (Tr.

pp. 23-4). It will be recalled that the defendant had

no notice that Shaffer had confessed to Lohrer and

Feak, nor did defendant have any notice of Shaffer's

admission in his answer to the Wheeler County fore-

closure that Schell was the owner. Likewise defendant

had no notice of the lease from Schell to Feak Con-

struction Company.

Despite the offer of Messrs. Bogle, Bogle & Gates

to confer with Mr. Mallory and to give him all the in-

formation they had, Mallory refrained from any further

communication or conference with the defendant or its

attorneys (Tr. pp. 187, 189).

Mallory, when he wrote to the defendant under date

of January 28, 1931, did so in his own right and not as

agent for Feak or Feak Construction Company. The

mortgage had been assigned to him by Feak in connec-

tion with a running account which Feak had with

Mallory (Tr. p. 184). The letter from Mallory to the

defendant does not refer to Mallory as a representative

of Feak or Feak Construction Company, but is a letter

written by Mallory individually for his individual pur-

poses, asserting an individual right. There is no evi-

dence in the record, so far as notice to the defendant

is concerned, which would in any way connect Feak with

Mallory except in so far as the former was a predecessor

in title to the mortgage. The appellant assumes in its

statement of facts and argument that the correspond-

ence between Mallory and The Marion Steam Shovel
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Company constitutes concealment by defendant of its

alleged fraud perpetrated on Feak Construction Com-

pany, but inasmuch as Mallory wrote this letter in his

own right, it is clear that Feak Construction Company
cannot be connected up therewith, even if the letter be

construed to constitute any concealment under the cir-

cumstances above set forth.

As indicative of the relationship between Mallory

and Feak is the admitted fact that Mallory never heard

of Schell filing a claim with the Secretary of the State

of Oregon nor did he ever hear of the lease until the trial

of the foreclosure case. Likewise, he did not know that

Schell had sent any statements to Feak Construction

Company until the case came on for trial in Wheeler

County (Tr. p. 190).

Thereafter, in August, 1931, the foreclosure suit

was tried, at which time Schell jjrevailed. Plaintiff

claims that this was the first actual notice he had that

Schell owned the shovel. It should be mentioned also

that in the foreclosure suit, Mallory as plaintiff failed

to plead any claim of estoppel against Schell based on

the latter permitting the name "J. W, Feak Construc-

tion Companj^" to be printed in large letters on the

shovel, or otherwise. Nor did Mallory claim to be

subrogated to Marion's claim for the last foia* install-

ments in the conditional contract of sale. It is clear from

the record that the adverse decree in the Wheeler

County foreclosure suit resulted from the execution of

the lease which was admittedly a binding obligation on
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the partnership as well as the corporation when the

latter assumed.

Under the Oregon statute—Oregon Code, 1930,

Section 9-1503 (1)—either party has the right at any

time after the service of summons in an action or suit

to take the testimony of an adverse witness by deposi-

tion This was not done in any of the three lawsuits re-

ferred to, nor did appellant or his predecessors require

the production of written records prior to trial of the

case.

Plaintiff sues as assignee of J. W. Feak Construc-

tion Company, a partnership, J. W. Feak Construction

Company, a corporation, and Joseph Mallory, and

therefore the issue is not alone whether Feak personally

had notice.

It should also be mentioned that the damage claimed

to have been suffered under the first cause of action is

alleged to have been sustained by J. W. Feak Con-

struction Company, a corporation, and under the sec-

ond cause of action by Feak individually, whereas the

representations upon which plaintiff relies are alleged

to have been made to Feak and Lohrer as a co-partner-

ship for the purpose of inducing them to enter into the

partnership with Shaffer. No representations were

made to the corporation.

PROPOSITION OF LAW I

The trial court properly directed the jury to return

a verdict for the appellee (Answer to Specifications of
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Error I, II and III, Appellant's Brief, pp. 34-73).

Cause of Action Based Upon Fraud and Deceit is

Barred Two Years After the Discovery of the Fraud.

Oregon Code, 1930, Sec. 1-20(5.

Appellant and His Predecessors in Interest Had Actual
Knowledge of the Fraud Claimed.

Where There Has Been Discovery of Fraud There Can
Be no Concealment to Toll the Running of the

Statute of Limitations.

Sioux City & St. P. R. Co. v. O'Brien County,
118 Iowa 582, 92 N. W. 857.

Brackett v. Perry, 201 Mass. 502, 87 N. E. 903.

Skrodski v. Sherman State Bank, 348 111. 403,

181 N. E. 325.

Norris v. Haggin, 136 U. S. 386.

Foster v. R. R. Co., 146 U. S. 88.

Teall V. Schroder, 158 U. S. 172.

Sacramento Suburban Fruit Lands Co. v. Klaf-
fenbach, 40 F. (2d) 894 (C. C. A. 9th).

Chalker v. F. & D. Co., 268 Mich. 333, 256 N. W.
343.

Appellantand His Predecessors in Interest Failed to Ex-
ercise the Care and Diligence Which the Ordinary
Reasonably Prudent Business Man Would Have
Shown in the Conduct of His Affairs.

Frisbee v. Coburn, 52 P. (2d) 882, 889 (Mont.).

Cunningham v. Pettigi-ew, 169 Fed. 335 (C. C.

A. 8th).

Geyser-Marion Gold Mining Co. v. Stark, 106

Fed. 558 (€. C. A. 8th).

Sternfels v. Watson, 139 Fed. 505 (C. C. D.
Or.).

Weniger v. Success Mining Co., 227 Fed. 549

(C. C. A. 8th, 1915).
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Curtis V. Lakin, 94 Fed. 251 (C. C. A. 8th,

1899).

Heitkemper v. Sehmeer, 130 Or. 644, 281 Pac.
169.

McLeod V. Despain, 49 Or. 536, 90 Pac. 492, 92
Pac. 1088.

Linebaugh v. Portland Mortgage Co., 116 Or. 1,

239 Pac. 196.

Cameron v. Edgemont Inv. Co., 136 Or. 385»
299 Pac. 698.

Prentiss v. McWhirter, 63 F. (2) 711 (C. C.
A. 9th).

Sielcken-Schwarz v. American Factors, Ltd.,

265 N. Y. 329, 192 N. E. 307.

Tjosevig V. Butler, 180 Wash. 151, 38 P. (2d)
1022.

Corliss V. Hartge, 180 Wash. 685, 42 P. (2d)

44.

Any Cause of Action Which Appellant May have Had
Based Upon Representations Inducing Him to Lend
Money to R. W. Shaffer Upon the Faith of a Worth-
less Note and Mortgage Accrued at the Time the

Money Was Loaned—March 18, 1930.

Miller V. Wood, 22 N. E. 553 (N. Y., 1889).

Goodman v. Columbia Trust Co., 167 N. Y.
Supp. 643 (1917).

Trayne v. Boardman, 207 Mass. 581, 93 N. E.
846.

White V. Gordon, 130 Or. 139, 279 Pac. 289.

Caples V. Morgan, 81 Or. 692, 160 Pac. 1154.

Briggs V. Brushaber, 43 Mich. 330, 5 N. W. 383.

Bridenstine v. Gerlinger Motor Car Co., 86 Or.

411, 168 Pac. 73, 972.

Thayer v. Kansas Loan k Trust Co., 100 Fed.
901 (€. C. A. 5th).

Ganow v. Ashton, 32 S. D. 458, 143 N. W. 383.

Cooke V. Colman, 269 N. Y. Supp. 21.
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Any Cause of Action Which Appellant May Have for

Loss of Title to the Shovel for Expenses Paid for
Transportation and for Betterments and Improve-
ments Placed Upon the Shovel Accrued in 1930.

Pyle V. Beckwith, 1 J. J. Marsh. (Ky.) 445.

Maxwell v. Sherman, 55 So. 520 (Ala.).

Wright V. Noyes, 80 N. H. 172, 115 Atl. 273.

Miller v. Wood, 22 N. E. 553 (N. Y., 1889).

Cases Involving the Accrual of a Cause of Action for

Breach of Warranty Are Not in Point.

Wilson, Admx. v. Ivy, 32 Miss. 233.

Birken v. Hickey, 176 N. W. 137 (S. D.).
Maxwell v. Sherman, 55 So. 520 (Ala.).

McConkey v. Wildernuth, 212 N. Y. Supp. 216.

The Court May Sustain the Action of the Trial Court
in Directing Verdict for the Appellee Upon Differ-

ent Grounds Than Those Adopted by the Trial

Court.

Currier v. Trustees of Dartmouth College. 117

Fed. 44 (C. €. A. 1st).

Whitney v. Railroad Co., 102 Fed. 850 (C. C. A.
1st).*

Bank v. Western Union, 141 Fed. 522 (C. C. A.
8th).

A Fraud Action Can be Maintained Only by the Party

to Whom the Representations Were Actually Made.

Shafer v. Ekstrand, 140 Or. 582, 14 P. (2d)

287.

2 Cooley on Torts, 4th Ed., sec. 358.

Crowder v. Yovovich, 84 Or. 1, 164 Pac. 576.

McCane v. Wokoun, 179 N. W. 332 (la.).

Puffer V. Welch, 129 N. W. 525 (Wis.).

Eltar Realty Co. v. Cohen, 148 N. Y. Supp. 625.
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The Representations Here Were Made to Feak and
Lohrer at a Time When the Partnership of Feak,

Lohrer and Shaffer Was Not in Existence and the

J. W. Feak Construction Company Was Not Contem-
plated Nor Organized as a Coi*poration.

Appellant by Failing to Assert in the Foreclosure Case
That He Was Entitled by Way of Subrogation to the

Rights of the Marion Steam Shovel Company as Con-
ditional Vendor is Barred as to His Second Cause of
Action.

Vanderpool v. Burkitt, 113 Or. 656, 234 Pac.
289.

Appellant Has Not Proved That He or His Predecessors

Suffered Damage.

Smith V. Bolles, 132 U. S. 125.

Caples V. Morgan, 81 Or. 692, 160 Pac. 1154.

The Naked Right to Sue for Fraud is Not Assignable.

Sperry v. Stennick, 64 Or. 96, 129 Pac. 130.

Pattiz V. Semple, 12 F. (2d) 276 (D. C. E. D.
111.).

Traer v. Clews, 115 U. S. 528.

The Assignments Here Involved Covered Only the Bare
Right to Sue for Fraud and so Transferred no In-

terest (Tr.pp. 24,25).

Appellee is Not Bound by the Representations Made.
Restatement of the Law of Agency, Sec. 162,

Sec. 257.

21 R. C. L., p. 850.

ARGUMENT

The applicable legal principle relative to the Statute

of Limitations is clear and it only remains to apply the
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facts of the present case to well recognized standards.

The Oregon Supreme Court in Linebaugh v. Portland

Mortgage Company, 116 Or. 1, 239 Pac. 196, where

the Court took the case away from the j ury on the ques-

tion of discover}^ stated (116 Or. at page 8) :

"The statutory provision that, 'the limitation

shall be deemed to commence only from discovery

of the fraud or deceit,' properly interpreted, means
from the time the fraud was known or could have

been discovered through the exercise of reasonable

diligence * * * When the evidence is uncontra-

dicted and only one conclusion can reasonably be

drawn therefrom, it then becomes a question of law
for the coiu't to determine."

Again quoting from the same case, 116 Or. at page

14, wherein the Court approved the following from Pea-

cock V. Barnes, 142 N. C. 215 (55 S. E. 99) :

"A man should not be allowed to close his eyes

to facts readily observable by ordinary attention

and maintain for his own advantage the position of

ignorance. Such a principle would enable a care-

less man, and by reason of his carelessness to ex-

tend his right to recover for an indefinite length of

time, and thus defeat the very purpose the statute

was designed to accomplish. * * *"

It must be obvious from the statement of facts con-

tained in this brief, first, that plaintiff and his predeces-

sors in interest had, prior to April 26, 1931, actual notice

of the alleged fraud, and, second, that if we ignore

actual notice, in any event such alleged fraud could and

should have been discovered prior to said date through

the exercise of reasonable diligence.
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Plaintiff claims that he first had actual notice in

August, 1931. The present action was instituted in

1935, but plaintiff claims the benefit of the Oregon

statute (Oregon Code, 1930, Section 1-219), permitting

the refiling of an action at any time within one year

after the same is dismissed. The former action was filed

in the Federal Court on April 26, 1933. The question

therefore is whether discovery occurred prior to April

26, 1931.

It would be difficult to find a clearer case of actual

notice and discovery prior to the two year period than

the present one. Instance after instance occurred, the

only effect of which could be to impress the plaintiff

and his predecessors with notice as to the matters which

the plaintiff claims were misrepresented. There is not

one word of testimony in the entire record to the effect

that the defendant resorted to subterfuge to conceal the

facts or to prevent the ascertainment of the facts. At

most the plaintiff's testimony was that at certain times

he called upon the defendant for explanation. At no

time did the defendant volunteer any information or

take any steps to prevent full information from coming

to the plaintiff and his predecessors.

It is important also to note that the plaintiff brings

this action as an assignee. Appellant's brief proceeds

upon the theory that actual notice must have been

brought home to plaintiff, but the fact is that plaintiff

is an assignee of the partnership and the corporation

and Mallorv and therefore the issue of discovery is a
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much broader one than Feak's individual knowledge.

However, the evidence is ample that Feak himself had

notice.

The partnership got the job under way in the latter

part of January, 1930. Within two months thereafter

Feak claims that he discovered fraud. Feak claims that

defendant represented that the shovel was paid for in

full (althougli he had previously testified merely that

Niles said in December that the installments were "paid

to date" (Tr. p. 72). On March 24, 1930, Feak never-

theless paid the last four installments on the contract.

He claims that he objected vigorously before paying.

By his own statements therefore he then had full and

complete knowledge of the fact that he had been de-

frauded (assuming that he had been defrauded, which

is doubtful to say the least, in view of his alacrity in

paying the balance due, thereby waiving whatever rights

he ever had). So in March, 1930, we find Feak dis-

covering, according to his own testimony, that he had

been defrauded both by Shaffer and Niles.

Feak, however, claims that he was still unaware of

the fact that Shaffer did not own the shovel and says

that he was satisfied with Niles' explanation that when

Niles said the shovel was paid for in full, he was merely

anticipating events in the expectation that Feak would

pay him the balance of the estimate under the LaGrande

job (Tr. p. 59). Feak, it will be recalled, is a business-

man of long experience in the construction business, in

which respect he is unlike the two elderly spinster sisters
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who were bai'red from recovery in the case of Linebaugk

V. Portland Mortgage Com^jany, supra. Like the

spinster sisters, however, he was "dealing at arms length

and without fiduciary relation" (116 Or., at page 9).

At an}' rate the witness testified that he lost confidence

in Mr. Xiles at this time (Tr. p. 101).

Approximately one month later, further events

transpired which point inescapably to the conclusion

that Feak Construction Company had notice. Various

matters ensued which culminated in Shaffer being

ousted from the partnership. As to these matters Mr.

Feak, despite close questioning, was not as specific as

one would expect in view of his radical treatment of

Shaffer. Nevertheless it is clear that at that time Feak

found out all the facts that existed. In fact the plain-

tiff's complaint in this case, Paragraph XV (Tr. p.

11) states:

"That in April, 1930, said Shaffer was elim-

inated from said co-partnership because of his in-

competency and dishonesty, and the corporation of

'J. W. Feak Construction Company' Avas formed,

which said corporation took over the assets and as-

sumed the liabilities of said J. W. Feak Construc-

tion Company, a co-partnership."

We will hereinafter discuss the point raised by us

in oiu" motion for a directed verdict, that regardless of

the Statute of Limitations, plaintiff has failed to state

a cause of action because the alleged damage was suf-

fered by tlie corporation and no representations were

made by defendant to the corporation. But on the point
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of the Statute of Limitations, it will be observed that on

April 18, 1930, a new corporation was formed for the

purpose of ousting Shaffer and to eliminate any pos-

sible entanglements owing to Shaffer's previous part-

nership relation.

Feak tried to claim that all they found out about

Shaffer at this time was that he owed about $40,000.00,

$20,000.00 of which he owed to Schell (Tr. pp. 53, 72).

Questioning developed, however, that Shaffer actually

confessed in April, 1930, that he did not own the shovel

and other equipment.

Feak and Lohrer were afraid that as Shaffer owed

large sums of money for the purchase and improvement

of equipment which he had turned into the partnership,

that their title thereto might be affected, but Feak

claimed that he did not know whether it affected his title

to any particular item of equipment or not. We quote

from the transcript, page 73

:

"As to whether at previous trials Feak testified

that there was some equipment that he ascertained

at that time that Shaffer didn't own, possibly so;

he might have been willing then to draw legal con-

clusions."

Mr. Feak found the excuse of "legal conclusions"

to be his refuge in time of need during this trial. And
it later became necessary for the Court to admonish

Feak "about falling back on that matter" (Tr. p. 75).

The testimony in this connection was as follows:
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"Q. I see. And then what were the other dis-

honest acts that you found after that before the

partnership was dissolved?

A. We found that he owed large sums to other

people.

Q. Anything else?

A. Xo, I wouldn't recall right now.

Q. So that the onlj^ thing that you had in addi-

tion to this situation about the balance due bj'^ vir-

tue of which you made the mortgage—and that was
in the nature of history, so to speak, and it hap-

pened a few weeks before that, at any rate—was
the fact that he owed a lot of bills to outsiders, per-

sonal bills; am I right?

A. That he had deceived us, yes.

Q. Deceived you in the respects we have just

been talking about, that he told you he was free

of debt, (71) whereas he had these claims against

him?
A. That was part of it.

Q. Well, was there anything else? That is what
I am asking.

A. I wouldn't know. I think that would be a

legal conclusion.

Q. I am not asking for legal conclusions. I am
asking you whether^

—

THE COURT: Answer these questions, if

you can. Don't fall back on that matter. Answer
if you can.

Q. {By Mr. Swett) You said that was partly

it. I want to know, was there anything else?

A. Yes.

Q. What else?

A. EVERYTHING WOULD COMBINE
TO SHOW US THAT MR. SHAFFER WAS
INCOMPETENT, DISHONEST IN
THOSE STATEMENTS THAT HE HAD
MADE TO US ORIGINALLY." (Tr. pp. 74
and 75.) (Emphasis ours.)
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Feak admitted that they were afraid that Shaffer's

indebtedness might affect title to the equipment (Tr.

J). 75). He further claimed that at that time he did

not know that Shaffer had signed the lease to the shovel

with Schell and says that the first time he actually

knew about it was at the Fossil trial (Tr. p. 76). This

testimony was proved to be absolutely false by the fact

that Schell's attorney, Mr. Senn, (the plaintiff's attor-

ney in this case) referred to the lease in a letter written

to Feak Construction Company, dated July 21, 1930

(Exhibits D and I, Tr. pp. 221, 223), also by the fur-

ther fact that Feak knew that Schell filed a claim with

the State Highway Department (Tr. p. 91).

Unfortunately for Feak he had also testified at

previous trials, one of which was the Wheeler County

foreclosure suit. At that trial Mr. Senn was cross-

examining Mr. Feak who was then a hostile witness,

rather than his client as in the present case. The follow-

ing interesting facts were developed upon cross-ex-

amination in the present case bearing upon testimony in

the Wheeler County case:

"Q. I will ask you if you did not testify as fol-

lows in the Wheeler County case: 'Q. (By Mr.

Senn) What did he say? Did he say anything

about dissolving, about the dissolution of their re-

lations?'—that is referring to Schell.
—

'A. As soon

as I see jNlr. Schell I went to him and said, "I un-

derstand you claim title to this shovel." I said,

"Mr. Shaffer has confessed to me the relationship

that existed between you two. T am here to find

out." Shaffer had gone to Portland and had lo-

cated at the Multnomah Hotel and I had found
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out he had lied. I said to Schell, "It involves a

criminal conspiracy." I said, "Why did you wait

until this late date to claim ownership of the shovel—'" The COURT: When was this? Mr.
SWETT: This was in July, 1930, The COURT:
July of '30? Mr. SWETT: 1930, yes, sir, 'I said,

"Why did you wait until this late date to claim

ownership of the shovel or anj'^ right to this job?"

I said, "If you had any original ownership or claim

that you thought was able to bear inspection you
would have been down here when this job started."

He said, "I didn't have to do it. I am a partner of

Shaffer's. Anything that Shaffer did I would ap-

prove." ' Is that correct? Did you so testify?

A. Substantially so."

(Tr. pp. 76, 77.")

Opposing counsel obtained some comfort from the

fact that Schell then said that he Avas Shaffer's partner

and would approve of anything that Shaffer did, but

it will not do for plaintiff to claim that he thought his

title was all right on account of Schell's representations

as to the partnership rights between Shaffer and Schell.

Feak's version of Schell's statements clearly shows that

at that time Feak knew the facts relative to Schell's

ownership and depended solely upon an alleged repre-

sentation by Schell that Shaffer was his partner and

therefore had power to bind the partnership of Shaffer

and Schell. This no doubt accounts for the allegation

in the first affirmative defense of Lohrer and Feak in

the rental case, to the effect that Shaffer and Schell

were the joint owners of the shovel, such allegation

having been made by Lohrer and Feak prior to the

statutory period (Tr. pp. 234-a). We, therefore, have
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a clear admission by Feak, first, that Shaffer confessed

to him the facts as to ownership of the shovel, and,

second, that this matter was discussed fully and com-

pletely by Feak with Schell in July, 1930. Feak at that

time claimed that Schell was barred because of Shaffer's

right as a partner of Schell's to turn the equipment in

to the Feak Construction Company.

It will be noted further that Feak admits knowledge

in July, 1930, of the partnership of Shaffer and Schell,

which partnership was conducted under the name of

R. W. Shaffer.

Having ascertained in April that Shaffer owed

Schell $20,000.00, Schell, being the largest creditor of

Shaffer (Tr. p. 82), and being fearful as to the title

to the equipment ( Tr. p. 75), Feak testified that they

tried to get in touch with Schell "but we didn't specify

a desire to know whether it had anything to do with

the shovel or not." (Tr. p. 83.) This clearly indicates,

as does all the evidence in the case, that far from de-

siring to ascertain the true facts, Feak and Lohrer

studiously avoided all avenues of information. Their

chief concern was to keep the shovel on the job and to

fight the lawsuits as to title after the job was completed.

(Tr. pp. 126, 180.)

There is another direct admission which was made

by Mr. Feak at the Wheeler County foreclosure suit,

which testimony the witness admitted. We quote from

page 83 of the transcript:
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"Q. (By Mr. Swett) : I will ask you if you
didn't testify as follows at the Wheeler County
trial, in response to questions put to you by Mr.
Mallery, your attorney in that case, I believe

—

yes
—

'Q. You formed that corporation on the 19th

day of April, 1930. Had you known before that

that Shaffer did not own this equipment ?' Answer

:

'No, I knew it on the 18th of April, when he came
up and made a clean confession.' Question: 'Then
you formed a corporation?' Answer: 'Yes. As a

matter of fact, he was anxious to get out.' " (Tr.

pp. 83, 84.)

The witness attempted to explain this testimony by

stating that it referred to equipment other than the

shovel, but we refer the Court to the testimony (Tr.

pp. 84-86) , which shows very clearly that the shovel was

all that was being litigated in the foreclosure suit and

was all that Feak could possibly have had in mind at

that time in his testimony. Furthermore, Feak's ex-

planation that the title referred to other equipment was

entirely inconsistent with his other testimony in the

present case that they found nothing wrong about Shaf-

fer's title to the equipment at the time they got out of

the partnership (Tr. p. 85).

Feak further admitted that at the first trial of the

present case, he said that they got rid of Shaffer be-

cause they "did not want to lose (their) outfit because

of his fraud." (Tr. p. 86.)

In view of these clear admissions by Feak, we do

not believe that the plaintiff can claim the right to go

to the jury by merely stating that he did not then know
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that Shaffer owned the shovel. Such self-serving state-

ment is opposed to the admitted facts in the case. Fur-

thermore, this Court is not bound by the scintilla rule

prevailing in Oregon (despite which the Court directed

a verdict in the Linebaugh case), but the only question

is whether the jury could reasonably find under these

facts that the fraud was not discovered by Feak on or

prior to April 26, 1931.

It is also highly significant that the partnership was

dissolved and a corporation formed, and that Shaffer

was shut out of this corporation completely. We have

already referred in our statement of facts to the error

made in appellant's brief, wherein it is stated that Shaf-

fer had an interest in the profits of the corporation, the

undisputed evidence being to the contrary (Tr. p. 108).

It is hardly conceivable that Shaffer would permit

equipment which he owned to be used without charge

by the new corporation, which kept Shaffer on as an

employee for a period of approximately one month

only. There is no reason in the world why Shaffer

should be willing to leave the shovel rent free and a

fortiori there is no reason why he should be willing to

let the corporation have title to the shovel, if necessary,

to protect it against losses, as is claimed by the plaintiff.

It will be remembered that the job had just started. No

losses loomed until October. The partnership arrange-

ment w^as entirely culminated and terminated in INIarch.

Assuming that Feak and Lohrer w^ere justified in term-

inating the partnership, they certainly had no claim, and

asserted no claim against Shaffer for damage to the
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partnership. Why then would Shaffer be wilhng to turn

in this shovel as well as other equipment free of charge,

being then divested of any share whatsoever in the en-

terprise?

On the contrary, these facts clearly show that Shaf-

fer owned nothing, that Feak and Lohrer knew that he

owned nothing and that he was therefore eliminated

so that the profits, if any, would accrue solely to the

others. The shovel and other equipment were left on

the job by virtue of the Schell lease which was delivered

on March 18, 1930. Evidently Feak and Lohrer had

the hope at that time that by tangling the facts and by

taking advantage of defendant's unfortunate error in

believing that Shaffer was the owner, they might ac-

complish the use of the shovel rent free or achieve title

to it without paying therefor.

THE SCHELL LEASE

This brings us to the subject of the lease which was

signed and delivered approximately one month before

the corporation was formed, simultaneously with the

execution and delivery of the bill of sale and chattel

mortgage to Feak. By this lease Schell, who is named

in the* lease as the owner of the shovel and other equip-

ment, rented same to J. W. Feak Construction Com-

pany, a partnership, at a specified rental, for ordinary

time and for extra shift.

That the partnership was bound by this lease is an

admitted fact in this case. It was this lease which Schell
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relied upon in all three lawsuits and it is this lease which

caused his success in those lawsuits. Very clearly, as

we will hereinafter argue, plaintiff is barred in the

present case because the loss sustained by the plaintiff

and his predecessors was caused, not by any false rep-

resentations of the defendant, but by the execution and

delivery of the lease, which bound the partnership and

which also bound the corporation when the latter as-

sumed the partnership's liabilities.

For the purpose of showing notice on the part of the

Feak Construction Company, a partnership and a cor-

poration, it is not necessary for us to argue that even if

Shaffer executed this lease secretly, the partnership had

notice because Shaffer was one of the partners. It

clearly appears from the admitted facts of this case that

Feak Construction Company and Feak individually

had actual notice of the facts and the terms of this lease

long prior to the two year statutory period. This notice

consisted of the following facts:

( 1 ) Schell's statements for rental which were mailed

monthly to Feak Construction Company during the

progress of the work. (Exhibits C and D.) Exhibit D,

for example, itemizes the rental claimed for the period

from February 26 to April 26, as follows: "Two
months' rental of road equipment as per lease con-

tract," etc.

(2) Letters from Schell's attorney, Mr. Senn, to

Feak Construction Company, demanding rental as per

lease (Exhibits A, F, G, H and I).
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(3) Filing by Schell of claim with the State High-

way Department, copy of lease being attached. This

was in October, 1930 (Exhibit L), Copy of the claim

together with copy of the lease was forthwith forwarded

by the State to Feak Construction Compan}^ and by

that company forwarded to its attorney, Conley (Ex-

hibit J, Tr. p. 90). Feak stated at that time that a

warrant for Shaffer's arrest would be in order (Tr.

p. 90).

(4) Filing of the lease as an exhibit to the com-

plaint in the rental case (November 3, 1930, Tr. pp.

231, 232).

( 5 ) Filing of answer in the rental case, referring to

the lease (January 27, 1931, Tr. p. 233).

(6) Filing of answers by Shaffer and Schell re-

spectively in the Wheeler County foreclosure suit ( Feb-

ruary 9, 1931, and January 14, 1931, respectively),

wherein both of these defendants referred to the lease.

It is unnecessary to cite further matters which ap-

pear in the record, showing notice on the part of Feak

and Feak Construction Company of the actual con-

tents of the lease signed by Shaffer. All of the fore-

going facts occurred prior to the two year statutory

period. How can it possibly be contended, when plain-

tiff and his predecessors knew that Shaffer in behalf

of the partnership, as lessee, leased the shovel from

Schell, that Feak Construction Company did not have

notice of the fact that Schell was the owner? Certainly
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they had notice that Schell and Shaffer claimed that

Schcll was the owner because, not only is Schell named

as lessor in the lease, but the lease specifies that Schell

is the owner. It is significant also that at no time did

Feak Construction Company repudiate the lease. As

already stated, their motive was to keep this shovel on

the job. By their failure to repudiate they ratified the

agreement, if they ever had any defense as to its validity.

It will not do for plaintiff to assert that they were

thrown off their guard by the thought that Shaffer was

simply trying to make them liable for rent they did

not owe. Feak says that if it should be unnecessary to

apply the shovel on corporation debts the shovel was to

be returned at the end of the job to Shaffer. If this is

so, Shaffer's act in recognizing Schell as the owner,

when in fact Shaffer was the owner, was adverse to

Shaffer's interest. In March, 1930, when this lease was

executed, everybody expected that the job would be a

profitable one. At that time Shaffer was still in the

partnership. Why, if he were the owner, would he be

willing to sign a paper which conclusively demonstrated

his nonownership and estopped him from ever claiming

title against Schell? It would not take a lawyer to

figure out that when Shaffer in March, 1930, signed

this lease, he was doing an act which was inconsistent

with any possible claim of title on his part. He had

everything to lose and nothing to gain by disclaiming

title. These facts indicate clearly that Feak is not

telling the truth when he says that he did not know in

March, 1930, that Schell was the owner. But, however
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that may be, clearly by the chain of events which there-

after occurred, Feak and the Feak Construction Com-

pany admittedly had full notice of the lease prior to the

two year period, and they then knew all the matters

which we have just argued and which clearly show that

Shaffer would not have executed this lease, if he had or

claimed to have in March, 1930, any ownership or title

to this shovel.

It is amusing, in the light of the admitted facts

showing that Feak knew about the lease of 1930, to

note his testimony at the previous trial of this case

wherein Feak said that he never heard of the lease until

August, 1931, when it was offered in evidence at the

trial of the foreclosure suit at Fossil. Feak said,

"It came as thunderbolt to me. We were
amazed when that was sprung on us at that trial"

(Tr. p. 98).

Feak reiterated at the trial of the present case that

this statement was true. This is only one of the many

instances showing falsification by the witness. We have

previousl}'^ set forth the fact that the lease was referred

to in the statement from Schell and in the letters from

Senn addressed to Feak Construction Company. We
have also referred to the filing of Schell's claim with

the State Highway Department and the mailing of

copy of the claim together with full copy of the lease

to Feak Construction Company in October, 1930. We
have also referred to the letter written by Feak Con-

struction Company to Conley forwarding the lease and

claim to their attorney Conley. Feak admits that he
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told his office manager, Mott, to write that letter (Ex-

hibit J) on Xovember 1, 1930 (Tr. p. 90). Further-

more, the lease was attached as an exhibit to the com-

plaint in the rental case filed November 3, 1930. Feak

with Lohrer filed an answer in that rental case on Jan-

uary 27, 1931, which answer was prepared by Conley

on the basis of the information received from Feak and

Lohrer (Tr. p. 178). There is the further fact that

both Shaffer and Schell in their answers to the Wheeler

County foreclosure suit prior to the statutory period

set up the fact of the lease and stated its contents.

DIRECT NOTICE FROM SCHELL

It will be observed from the statement of facts herein

that Schell at all times asserted title to the shovel, and

that he not only made no attempt to conceal his owner-

ship, but on the contrary was on the ground regularly

every month to check up on the time that the shovel

was used; that he regularly sent statements for the

rental and upon nonpayment he placed the matter in the

hands of his attorney, Mr. Senn, who regularly sent

letters demanding payment. Since under the Oregon

law, Mr. Schell had the protection of the bond filed

with the State, there was no necessity of instituting

litigation until the job was completed.

Clearly showing notice on the part of Feak Con-

struction Company, it is a fact that at the behest of

Lohrer and Feak, Shaffer in April called Schell over

to the job to confer with Lohrer and Feak (Tr. p.
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166). This testimony is undisputed and is entirely in-

consistent with any concealment on the part of Shaffer,

who would be the last man to call Schell, if he were

trying to conceal the facts relative to Schell's ownership.

Schell talked to Lohrer and told Lohrer that he owned

the equipment (Tr. p. 166). Feak was not there and

Schell was not able to talk to him until June. It clearly

appears that Feak was not desirous of ascertaining the

facts from Schell, undoubtedly because Feak knew the

facts already. Schell had dinner at the camp and Feak

came in. Schell tried to talk to Feak while they were

eating and after they got through, but Feak wanted to

wait until Lohrer came, and they did not know where

Lohrer was (Tr. p. 167). Feak did not seem to care

to talk about am'thing. Schell promised to come back

that evening when Lohrer would be there, but Feak and

Lohrer were not there that evening.

Schell's next conversation was with Lohrer about

the end of 1930 (Tr. p. 167). At that time they dis-

cussed the matter of title to the shovel (Tr. p. 168).

Schell testified as follows:

"Q. Now, you say you had the papers with you

when you went over to the job. What papers did

you have?

"A. Well, I had bill of sale to the other equip-

ment that was on the job, the notes and contract to

the shovel.

Q. That is, the Marion notes and contract?

A. Yes.

Q; Covering this shovel?

A. Yes, sir.
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Q. And did they ask you to see those at all?

A. No." (Tr. p. 170.)

Thus we have the situation admittedly in this record

that Schell came onto the job with all of the title papers,

but Feak and Loherer did not ask him to show any

of his title papers and were reluctant to discuss any

phases of the matter.

Feak places the meeting between himself and Schell

as of July, 1930. As already stated, Feak admits that

the subject of the discussion was the matter of title.

Feak told Schell that Shaffer had confessed everything

and asked Schell, "Why did you wait until this late

date to claim ownership of the shovel" (Tr. p. 77).

Lohrer says that when Schell came down in July

to talk about the rental claim, he did so at Lohrer's re-

quest, Feak having previously asked Lohrer to call

Schell down (Tr. p. 117). This again indicates notice

on the part of both Feak and Lohrer as to the Schell

ownership.

Another significant fact is that the rental statement

of July 17, 1930, forwarded by Schell and Senn, his

attorney, gave credit to Feak for the payments made

by Feak to The Marion Steam Shovel Company for the

last four instalments on the conditional sales contract

(Tr. p. 221). Lohrer admits that he noticed this (Tr.

p. 124). It will also be noted that Mr. Senn's letter of

July 24, 1930, addressed to Feak Construction Com-

pany on this subject (Tr. pp. 218 and 219) refers to
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payment by Feak of the notes due on the conditional

sales contract and offers to adjust the rental by taking-

into consideration the amount of such payments.

These facts are of the utmost significance inasmuch

as they put Feak on notice of the fact that the condi-

tional sales contract belonged to Schell, and that the

paj'ments which had been made by Feak on such con-

ditional sales contract were considered by Schell as re-

dounding to the latter's benefit. This could only be true

if Feak's paj^ment was on a conditional obligation of

Schell's. Feak as a business man can hardly claim to be

ignorant of the matters which were thus exposed to his

attention.

The issue in this case is not, as appellant would have

the Court believe, the date when the Feak Construction

Company ascertained that the conditional sales contract

was originally issued in Schell's name. The issue is a

much broader one, to-wit: When Feak Construction

Company had notice of Schell's ownership—which may

have arisen by virtue of being the vendee in the original

sales contract or otherwise. However, it is clear that the

facts were discovered prior to the statutory period not

only as to the general subject of Schell's ownership, but

as to the particular fact that Schell was the vendee in

the original sales contract.

In his eagerness to deny any knowledge whatsoever

as to Schell's ownership, Feak went so far as to testify

in this case that he never knew there was a conditional
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sales contract until the Wheeler County trial. This mat-

ter came up in connection with Feak's cross-examina-

tion and the subject of liis conversation with Niles in

December, 1930, (Niles said that the conversation oc-

curred in May, but the date is immaterial). Niles told

him that there was a mixup over the title. Feak claimed

that he still relied on Mr. Niles' statement and on the

bill of sale. The following then transpired:

"Q. And you figured that you were not con-

cerned with whether that contract was originally

made in Schell's name or not?

A. Any claim of a man whom I had never heard

of, who acted in a very suspicious manner against

the biggest manufacturer of shovels in the world,

certainly I didn't take

—

The COURT : Why, you didn't answer the

question, Mr. Feak.

A. Pardon me, Your Honor.
The COURT: Just read the question. I want

to know myself what your answer is.

(The question was thereupon read.)

A. I can't answer that question without under-

standing it a little better. What contract do j'ou

have reference to, Mr. Swett?

Mr. SWETT: The contract for this Marion
shovel.

A. You mean for the sale of it?

Q. Yes.

A. Well, I didn't know of any contract for the

sale of the Marion shovel. I only knew of this deed.

That is all I had any knowledge of, and that deed

I held." (Tr. p. 97.)'

Thus we have Mr. Feak testifying that he did not

know there was any contract for the sale of the shovel

when as far back as March, 1930, he was called upon
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to pay, and did pay, the last four instalments due on

the shovel. Obviously he was then put on notice of the

fact that title to the shovel was reserved by The ^Marion

until payment of the contract price. In fact Feak says

jSIarion threatened to repossess if payments were not

made. (Tr. p. 56). He was also put on notice by the

statements of Schell and the letters from Senn and by

the other facts to which we have previously adverted.

ADDITIONAL NOTICE: NILES' CONVERSA-
TION WITH FEAK IN MAY, 1930

The foregoing is sufficient to show actual notice on

Feak's part. ^Moreover, the record contains additional

testimony which, even standing alone, would be suffi-

cient conclusively to show notice on Feak's part. We
refer to the testimony of 3Ir. Niles to the effect that

in May, 1930, having heard a rumor that Shaffer had

been kicked off the job and had left the company, Niles

got in touch by telephone with Schell to ascertain

whether Schell claimed any equity in the shovel. ( Tr.

142-3.) Upon finding that Schell claimed title Niles

then communicated with Feak. (Tr. p. 144). He called

on Feak at the latter's office in Tacoma on May 27,

1930, told him he had talked to Schell on the phone,

that Schell claimed Shaffer had no rights in the shovel

and that Schell was holding the Marion Steam Shovel

Company responsible. ( Tr. p. 144) . Niles then told Feak

that the contract was made out in Schell's name but that

they "had always supposed that it was a partnership and
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that Mr. Shaffer had had an interest in the shovel but

that after talking to Mr. Sehell we found that he

hadn't." (Tr. p. 145).

We have already pointed out that Feak or Feak

Construction Company at no time notified Niles or

Marion Steam Shovel Company of Shaffer's confession

or of Shaffer's being kicked out and leaving the job.

Niles had to discover the fact of Shaffer's departure

from outside sources at a much later date, to-vv^it, May,

1930, when he called Sehell.

While Feak first attempted to deny that Niles told

him the full facts concerning Niles' telephone conversa-

tion with Sehell, Feak ultimately admitted practically

everything as to which Niles testified. Feak differs with

Niles by stating that the conversation between them

took place in November or December, 1930 (despite

Feak's testimony in the Marion County case that the

conversation was earlier, Tr. p. 95 ) . The only way that

Feak was able to fix the time was that it was cold and

raining and therefore he assumed it must have been

winter (Tr. p. 95). However, it is immaterial whether

the conversation took place in May or November or

December, Notice on any of these dates is sufficient to

bar the plaintiff.

In answer to question whether he had testified at

the previous trial of this case that he had a conversation

with Niles in 1930 at which time Niles stated the Marion

Company had made an error when they gave the bill
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of sale to Shaffer, and that Schell was making claim

against the defendant for title to the shovel, Feak ad-

mitted such statement to be accurate. (Tr. p. 94).

He further admitted that Niles told him that if Schell

was right about his claim the defendant might have to

give Schell a new shovel. We quote from the transcript

(page 95) "As to whether he knew there was quite a

mix-up about the title of that shovel, yes—he thought

the Marion Steam Shovel Company was in a spot."

It is clear that Feak thought the Marion "was in a

spot" because they gave the bill of sale to the wrong

party. By his own admission Feak then knew that there

was a mix-up over the title and that jNIarion Steam

Shovel Company was veiy much concerned over the

situation.

Thereupon the Court proceeded to question the wit-

ness as follows:

"The COURT: You say that Niles told you

in December, 1930, that he might have made a mis-

take in giving a bill of sale to Shaffer?

A. No, sir. To my best knowledge I said that

Mr. Niles told me that there was a mix-up with

Schell, that this man Schell of whom I had in-

quired from him formerly had come in making a

claim against Marion and that there seemed to be

some mistake, that

—

The Court: Mistake about what?

A. About their having accepted an order from
Schell on this shovel originally—I believe it was

this shovel—and that he had taken the matter up
with his attorneys and that if ^Ir. Schell was right

it looked as though the Marion Company might
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have to f^ive Schell a new shovel, and he wanted to

know if I would be willing to sell his mortgage back

to the Marion Steam Shovel Company for the

money that I had paid.

The COURT: All right.

Q. (By Mr. Swett) And you told him you
would not be, isn't that right?

A. I told him that the shovel—the Feak Con-
struction Company had an equity in the shovel and
they were going to use that equity to pav their

bills.

The COURT: You had knowledge, then, at

that time that Schell was making some claim on
the shovel?

A. Yes, sir.

The COURT: That was in December, 1930?
A. And I asked Mr. Niles how that affected

my claim to the shovel and the right of the Feak
Construction Company to use the shovel to pay
their bills, and he said, 'You have a bill of sale

from the Marion Steam Shovel Company, you
have a deed from the Marion Steam Shovel Com-
pany, you have a deed from the JNIarion Steam
Shovel Company. That is enough for you. You
have nothing to worry about, but we are in a spot.'

Q. (By Mr. Swett) So that you relied upon
that bill of sale to protect you?

A. I relied on Mr. Niles' statement, that is

what I relied upon, and the bill of sale.

Q. And the bill of sale?

A. And the deed.

Q. And you figured that you were not con-

cerned with whether that contract was originally

made in Schell's name or not?

A. Any claim of a man whom I had never heard
of, who acted in a very suspicious manner against

the biggest manufacturer of shovels in the world,

certainlv I didn't take

—
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The COURT: Why, you didn't answer the

question, Mr. Feak.

A. Pardon me, Your Honor,

The COURT: Just read the question. I want
to know myself what your answer is.

(The question was thereupon read.)

A. I can't answer that question without under-
standing it a little better. What contract do you
have reference to, Mr. Swett?

Mr. SWETT : The contract for this :Marion
shovel.

A. You mean for the sale of it?

Q. Yes.

A. Well, I didn't know of any contract for the

sale of the Marion shovel. I only knew of this deed.

That is all I had anv knowledge of, and that deed
I held." (Tr. pp. lU, 116.)

We have already commented on the falsity of Feak's

statement that he did not know of any contract of the

sale of the shovel. It is clear from the foregoing that

Feak knew all the facts and that he was relying entii*ely

upon the bill of sale or, ''deed" as he calls it.

There was further direct testimony by Feak that he

knew that Schell signed the contract for the shovel

wherein he admitted that at the previous trial of this

case he testified that Schell served notice on the defend-

ant that he would have to give him a new shovel and

when Feak asked him "How does that come?" Schell

answered "Well," he said, "there is some mix-up on

the purchase of the shovel. He signed an order with us

one time." (Tr. p. 98). Feak further admitted that he

knew the mix-up referred to this very shovel. (Tr. p.98).
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ADDITIONAL NOTICE: ASSERTION OF
FRAUD CLAIM BY FEAK IN 1930.

At the same time that Niles conferred with Feak on

the subject of the Schell mix-up, as just described

(wliether it be in May or November, 1930, is imma-

terial), it appears that Niles tried to buy Feak's mort-

gage on the shovel, evidently figuring that in the event

of litigation with Schell, he wanted to be able to assert

the mortgage lien representing the balance of the pur-

chase price which Feak and not Schell had paid. Feak

refused to dispose of the note and mortgage. ( Tr. p. 109 )

.

Feak was then questioned as to why he was unwilling to

sell the mortgage and he came out with the astonishing

information that the reason he was not willing to sell it was

that he wanted to hold on to the property so as to pro-

tect his claim against JNIarion Steam Shovel Company
for fraud in misrepresenting Shaffer owned the shovel!

In view of the importance of this testimony we quote as

follows (Tr. pp. 110-11) :

"Q. Yes. Now, do I understand your testimonj'-

to be, then, that you were not willing to dispose of

that mortgage unless your full and complete claim

against The Marion Steam Shovel Company was
paid, that you were not satisfied with simply get-

ting your mortgage money back?

A. No, I would not have been willing to take

that. I refused that.

Q. What did you think you were entitled to?

A. I thought we were entitled to the value of

the shovel and any value it had at the time Shaffer

Q. Why did you think so?
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A. Because that was our understanding with

Shaffer at the formation of the corporation.

Q. Well, how did you figure that you had any
claim against Marion?

A. Because Mr. Niles had represented that

Shaffer owned the shovel.

Q. Oh, I see. It is this fraud that you are

speaking of, is that right?

A. That is right."

ADDITIONAL NOTICE: FILING OF CLAIM
FOR RENTAL AGAINST BOND

The undisputed testimony is that pursuant to the

Oregon statute providing for protection against the

bond on public works, Schell, in October, 1930, filed a

claim with the State of Oregon against Feak Construc-

tion Company and its bonding company for the rental

of the shovel. This claim expressly states that it is made

pursuant to the lease of March 18, 1930, from Schell

to the Feak Construction Company and credit is given

for "Payment by R. W. Shaffer on notes of S. S.

Schell to the Marion Steam Shovel Company." Certi-

fied copies of this claim appear as Exhibit L (Tr. p.

227). There was attached thereto a copy of the lease

agreement. Exhibit "K" heretofore described. It is un-

disputed in the record of this case that an exact copy of

this claim, as well as the lease was prompth^ forwarded

by the State to Feak Construction Company as the

statute provides. (Tr. 93).

The receipt of this notice was by no means a routine

affair with the Feak Construction Company. The mat-
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ter was discussed between Mr. Feak and Mr. P. L.

Mott, Office Manager of the Feak Construction Com-

pany wherebj^ Mott, pursuant to Feak's instructions,

promptly forwarded the claim to Mr. Conley. Mr.

Mott's letter appears in the Transcript as Exhibit J,

Page 90. It winds up with the statement, "Mr. Feak

is of the opinion that a warrant for R. W. Shaffer will

be in order at this time, so that the matter will be placed

in the proper light in case of court action."

Despite Feak's efforts to explain why he advised

the getting out of a warrant, (Tr. 91) it is apparent

that Feak knew all the facts. Particularly was he posi-

tive that Shaffer was crooked, as his explanation was

to the effect that the Feak Construction Company had

lost some trucks that Shaffer had claimed to own and

that had been working on the job.

We have here a terrific accumulation of events all

of which could not fail to impress anyone with the fact

that Shaffer did not own the shovel.

ADDITIONAL NOTICE: LITIGATION

( a ) Rental Action

Three separate law suits were filed with full plead-

ings setting forth the facts in behalf of all parties, which

pleadings gave absolute notice that Schell and not Shaf-

fer owned the shovel. Such notice was given not only

by Schell but also by Shaffer, who appeared and filed

answer in one of the three cases.
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First case to be filed was rent action instituted by

Schell in Douglas County on Xovember 3, 1930. (Ex-

hibit X, Tr. 231). Schell named as defendants Feak,

Lohrer and Shaffer, a partnership doing business as

J. W. Feak Construction Company and Union Indem-

nity Corporation (which signed the bond.) This case

was removed to the Federal Court. The lease which was

attached to the claim filed with the State of Oregon

was likewise attached as an exhibit to this complaint.

In fact, the action was brought on the lease, an express

agreement to pay being alleged. Feak and Lohrer on

January 27, 1931, filed an answer verified by their at-

torney setting forth various affirmative defenses claim-

ing that Shaffer was not sole owner of the shovel. We
find Feak and Lohrer alleging that Shaffer and Schell

were joint otcners thereof. The precise wording of this

affirmative defense is as follows: "That at the time of

the execution of said agreement that plaintiff and de-

fendant R. W. Shaffer were partners and were joint

owners as such partners of all the equipment which the

said rental agreement pretended to rent * *" (Tr. 235)

.

In other words, the defense was that Shaffer and

Schell as partners owned the shovel and that when

Shaffer put the shovel into the hands of the Feak Con-

struction Company he did so with the knowledge and

approval of his partner Schell who was bound thereby.

This is an absolute admission of notice of adverse title.

There are further defenses by way of estoppel, it being

claimed that Schell had full knowledge of Shaffer's

representation that he was the sole owner and stood by
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without notifying Feak Construction Company to the

contrary. Therefore the position of Feak and Lohrer in

the rental case was that although they ultimately ascer-

tained that Schell and Shaffer as co-partners owned the

shovel jointl)'-, originally Schell permitted Shaffer to

hold himself out as the sole owner, wherefore Schell

should be estopped as well as by the fact that Schell

Mas bound by his partner's actions,

(b) Replevin Action

On December 26, 1930, Schell filed a replevin ac-

tion for the shovel in Wheeler County, Oregon. (Tr.

228). The defendants were J. W. Feak Construction

Company, a Corporation; Feak and Lohrer, doing busi-

ness as J. W. Feak Construction Company and indi-

vidually and Joseph Mallory. In this case Schell alleged

that he was the owner of the shovel and entitled to im-

mediate possession. He claimed damages in the amount

of $10,000. Not only did Schell verify this complaint

but he also filed affidavit and undertaking as prescribed

by the Oregon law to enable him to obtain possession

of the property prior to trial. The affidavit was to the

effect that Schell owned the property and was entitled

to possession and that the cause of the detention to the

best of his knowledge was that the defendants claimed

to have some title to the shovel, which, however, was

secondary and inferior to his ownership and right to

possession. (Tr. 230-31), Schell was sufficiently confi-

dent of his possession to file an undertaking in the

sum of $20,000, being double the value of the personal
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propert5% ^vhich bond as prescribed by Oregon law pro-

vided for payment of any sum which the defendants

might recover in any action against the plaintiff should

the plaintiff not prevail. (Tr. 230).

To say the least these two law suits with the accom-

panying affidavit and $20,000 bond executed by two

sureties, were sufficient notice to the Feak Construction

Company that Schell claimed to be the owner of the

shovel and was not afraid to back up his claim with a

bond.

Inasmuch as the issues in the replevin action were

completely comprehended by the foreclosure suit, the

replevin action was never tried.

(c) FOEECLOSURE SuiT

Evidently on the theory that an offense was the best

defense, Mallory as assignee from Feak under date of

December 27, 1930, filed the foreclosure suit in Wheeler

County, Oregon, which case was in August, 1931, tried

at Fossil, the county seat. Mallory named as defend-

ants Shaffer, Schell and ]McKim (who may be disre-

garded as his claim had to do with an inferior lien).

The judgment roll is attached to the record as Exhibit

"5" (Tr. 202). Mallory alleged that he had a chattel

mortgage for $3766.14 from Feak and sought to fore-

close. He further set forth that the defendants claimed

interests or liens which were inferior.

To this complaint Schell filed answer on January

14, 1931, wherein he alleged that he was the owner of
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the property. He further set forth "That this defend-

ant purchased said piece of machinery and shovel from

the Marion Steam Shovel Company and never parted

with the ownership or title thereof." (Tr. 202). The

foregoing is certainly notice that Schell signed the orig-

inal contract, particularly when coupled with the fact

that Feak Construction Company and Feak never re-

quested inspection of the contract either from Schell

or Marion.

Schell went on to set forth the lease from himself to

the partnership as lessee and stated that at no time did

Shaffer have any title to the property or any right to

convey same. We refer the court to the precise allega-

tions in the transcript appearing on pages 202-3.

We have already commented on Shaffer's admis-

sion that he did not own the shovel when he signed

the lease in behalf of J. W. Feak Construction Com-

pany, a partnership, and there now appears Shaffer's

admission under oath that he never had title.

Shaffer filed an answer in the foreclosure suit on

February 9, 1931. (Tr. 203-6). He states that "at that

time the shovel belonged to Schell," referring to the

time that Feak Construction Company had the contract

for the job at Dayville. Explaining the mortgage trans-

action Shaffer states that the purpose thereof was to

enable Feak to set off against rental due Shaffer, the

amount which Feak had advanced to pay off the con-

ditional sales contract. Whether this explanation of

Shaffer's is correct or not, at least it constitutes full
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and complete notice to Feak ConstructionCompany that

Shaffer utterly repudiates any personal claim of title.

Shaffer alleged next that Feak at all times knew that

the shovel belonged to Schell. Shaffer then sets forth the

lease and ends up by alleging "That it (the shovel) did

not belong to this defendant but belonged to the said

S. S. Schell, which the said J. W. Feak well knew and

was advised, and the plaintiff herein is well aware of

said facts; that the said shovel was purchased by S. S.

Schell from the Marion Steam Shovel Company in the

first instance and was never transferred by him so far

as this defendant is advised, to any person, and said

shovel has at all times belonged to S. S. Schell." (Tr.

206).

How can appellant claim that he and his partner

had no knowledge of the Schell title when both Schell

and Shaffer affirmatively set forth the true facts by

sworn pleadings, before the two year statutory period?

There is no doubt, under the authorities, that the

filing of litigation alone is sufficient to amount to dis-

covery imder the circumstances of this case. Courts will

not permit the defrauded party to await the outcome

of the litigation and then claim that he did not discover

the facts until conclusion of the litigation (as Feak

claims in this case) . Thus in Sioux City 4 St. P, B. Co.

V. O'Brien County, 118 Iowa 582, 92 N. W. 857, plain-

tiff brought action to recover moneys paid for redemp-

tion of lands from tax sale. The case was defended

under a statute of limitations which provided that in

actions brought for relief on accoimt of fraud or mis-

I
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take, the cause of action does not accrue until discovery

of the fraud or mistake. It appeared that at the time

of the redemption, suit had heen brought by the United

States against the plaintiff to declare the patents in-

valid, which suit was then pending and was later decided

adversely to plaintiff. The present case to recover the

moneys was brought more than five years after the re-

demption but less than five years after the court de-

cision. Plaintiff was held to be barred, the court stating:

"Moreover, even as an original proposition, we
think the showing made by plaintiff is insufficient

to bring it within the benefit of the statute relied

upon. The so-called discovery of its mistake was
neither more nor less than the knowledge which
comes to every unsuccessful litigant,—the discov-

ery that he is unable to convince the court of the

righteousness of his cause. The result may be a dis-

appointment, or even a surprise, but can hardly be
classed as a 'discovery', within the meaning of the

statute. * * * The redemption from the tax sale

was made while that suit was still pending, and
with full knowledge of the possibility, at least, that

title of the United States would be confirmed, and
that in such case the lands would not be taxable.

Plaintiff had at that time already 'discovered' and
was fully cognizant of every essential fact in the

case, but was willing to risk the amount of the taxes

upon its judgment as to the final outcome of the

controversy—a mistake which men have been mak-
ing in lav/suits and other hazards since the begin-

ning of time."

To the same effect is Brackeit x\ Perry, 201 Mass.

502, 87 N. E. 903. There the defendant as vendee mis-

represented to the plaintiff as vendor that the sale had

not been procured by a broker named Jenks. Jenks
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made a claim upon plaintiff for commission. Defendant

still claimed that no broker had been involved in the

transaction. It was held that the statute started to run

at the time that the broker made his claim and that

plaintiff's contention that there was no discovery until

the broker recovered his judgment was erroneous.

It would seem that if ^Nlallory, Feak and Lohrer

had any doubts whatsoever of the true facts at this

stage that the least they would do would be to demand

inspection of the original order contract. From a half

dozen different sources they now knew that that order

contract had been signed by Schell and not by Shaffer.

Schell said so, Shaffer said so and Xiles said so, yet the

testimony is to the effect that at no time did Feak,

Lohrer or Mallory request inspection of the original

contract or instalment notes.

Furthermore, there was an easy and effective way

for the plaintiff in the foreclosure suit to have ascer-

tained the true facts even if such facts were not forth-

coming voluntarily. The Oregon statute, similarly to

the California statute, provides for the taking of the tes-

timony of an adverse party by deposition in advance of

the trial. Such deposition can be taken at any time after

the complaint is filed. (Oregon Code, 1930. Section

9-1501 (3).) Therefore, they had the opportunity in the

foreclosure suit to subpena Schell into court and to re-

quire him to bring with him all the title documents.

That they did not do so is proof conclusive that they
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already knew the facts. It is, of course, too much to

expect that they would go to the trouble of taking the

deposition when they had already had the opportunity

to examine these title documents when Schell brought

them with him to the job at which time Feak and Lohrer

were strangely reluctant to discuss anything with

Schell.

We submit that the accumulated effect of the vari-

ous matters hereinbefore, any one of which was suffi-

cient to impart notice, clearly demonstrates that plain-

tiff and his predecessors had actual notice of the true

facts. Certainly if they did not have actual notice the

evidence is sufficient to establish conclusive notice on

the ground that any reasonable man in a position of

these parties should have known that Shaffer did not

have title.

ALLEGED CONCEALMENT

There can be no doubt under the facts of this case,

including the admissions of Feak personally as well as

the various claims made by Schell, the lease and the

lawsuits, etc., that plaintiff and his predecessors had

actual notice of the fraud prior to April, 1931. There-

fore it becomes merely academic to demonstrate that

Feak should have had notice. Constructive notice need

not be proved where there is actual notice.

Where there is discovery of fraud, there is no con-

cealment, and alleged attempts to conceal fraud are un-
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V. Sherman State Bank, 348 111. 403, 181 N. E. 325.

This principle was likewise adhered to in Norris v,

Haggin, 136 U. S. 386. In that case plaintiff contended

that defendants had concealed from him the fact that

fraud had been perpetrated. A confidential relationship

existed between plaintiff and defendants, yet the United

States Supreme Court held that since the acts relied

upon as fraud were open and public and since plaintiff

had consulted a lawyer upon the subject, he knew de-

fendants were contesting his rights. He knew if he had

made any inquiry he would have known of the proceed-

ings upon which defendants rested their title. Under

such circumstances the doctrine of concealment or self-

concealing fraud is inapplicable. In accord are Foster

V. R. R. Co., 146 U. S. 88 and Teall v. Schrode?-, 158 U.

S. 172.

All of the matters which have heretofore been com-

mented on clearly demonstrate constructive notice, if it

be necessary to prove same. No one in possession of the

facts and circumstances which developed in 1930 and

in January and February of 1931, plus the opportunity

for further inquiry into the facts, such as that Schell

had the title papers with him when he came to the job

and that Schell's deposition could have been taken, is in

position now to claim that he did not have constructive

notice.

This being true, the alleged conversations with Niles

and the letter from Bogle, Bogle & Gates fade into in-

significance. Plaintiff, in the light of the facts which
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were developed before his eyes, cannot hope to get to

the jury by his self-serving declaration that he still did

not discover the misrepresentation.

As stated in Frishce v. Cohurn, 52 Pac. (2d) 882,

889, (Mont.) :

"It is not enough for the plaintiff merely to say

that he was ignorant of the facts at the time of their

occurrence, and has not come into knowledge of

them within two years."

Furthermore, as we will show, instead of Niles con-

cealing the facts from Feak, Feak concealed the facts

from Niles, thereby rendering any statement of Niles

and Bogle, Bogle & Gates unimportant, because they

were not in possession of the vital facts known to Feak.

The alleged items of concealment which Feak says

threw him off guard and prevented discovery are set

forth in the complaint in paragraph X, XI and XII,

being four in number as follows

:

1. That when Feak Construction Company received

a claim for rental from Schell in July, 1930, Feak made

inquiries of Niles Avho said that Schell had no interest

in the shovel whatever but that Schell and Shaffer had

been copartners on several jobs and that Schell was

simply trying to collect rent for Shaffer underhandedly.

2. That during the fore part of October, 1930, fur-

ther claim was received from Schell, whereupon Feak

again went to Niles who repeated the said explanation.

3. That w^hen in November, 1980, it came to the at-

tention of plaintiff and Feak Construction Company



66

that Schell had filed a rental claim with the State High-

way Department, defendant reassured them by stating-

that Schell had no claim and that they could depend

absolutely on the bill of sale from defendant.

4. That plaintiff and Feak Construction Company

learned dui'ing the latter part of December, 1930, that

Schell had filed a replevin action, whereupon Mallory

notified defendant and inquired as to any possible claim

Schell might have; that defendant, throught its attor-

neys Bogle, Bogle & Gates, stated under date of Febru-

ary 6, 1931, that Schell had no claim to the shovel. There

is also a fifth allegation in paragraph III of plaintiff's

second cause of action (Tr. p. 15) to the effect that

after Mallory filed the foreclosure suit in Wheeler

County and Schell appeared and contested the validity

of the mortgage, Mallory notified the defendant, which

again represented that Schell had no claim to the shovel.

It appears from the exhibits attached to the complaint

that this is the same matter covered by the fourth item

above mentioned.

We will now consider these alleged attempts to

conceal

:

(a) Alleged concealment by Niles relative to Schell

rental claims asserted in July, 1930, and the fore

part of October, 1930, as well as rental claim

filed with State Highway Department in Novem-
ber, 1930.

Niles testified that the conversation with Feak was

on May 27, 1930, at which time Niles called on Feak
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as the result of having obtained information from

Schell that the latter claimed title. This is the conversa-

tion which Feak places at a later time wherein Feak

admits that he was informed that there was a mix-up

about the title, and that Schell had signed the order,

Feak claimed that this conversation took place after he

received notice of the rental claim filed with the State

Highway Department. (Niles' testimony appears on

pages 145, 147 of the Transcript.)

Feak's testimony has already been gone into by us

in some detail. He claimed that when he went to Niles

the latter said that Feak had a bill of sale from The

Marion Steam Shovel Company and that no outside

claim could disturb him; that the Marion deed would

give full protection (Tr. p. 60). He says the next con-

versation he had with Niles was in October when they

received a second statement from the attorney's for

Schell claiming rental. At that time Feak says he told

Niles that it looked as if "there might be something to

it". Feak says Niles again assured him that Shaffer

had originally bought the shovel and that Feak could

depend on the bill of sale; that Feak could go to any-

body to find out whether the paper was good.

On cross examination, however, Feak admitted

many facts which completely nullify the previous testi-

mony. He admitted that he had a conversation with

Niles some time in 1930 (he thought in November or

December), at which time "Niles said that the Marion

Company had made an error when they gave a bill of
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sale to Shaffer and that Schell was making claim against

them for title to that shovel" (Tr. p. 94). Feak admits

that "he knew there was quite a mix-up about the title

to the shovel. Yes, he thought The Marion Steam

Shovel Company was in a spot". We again refer the

Court to the examination of Feak by the trial court,

supra p. 50, wherein Feak admits that Niles told him

in December, 1930, about the defendant having accept-

ed an order from Schell on the shovel originally. It is

very clear from the entire excerpt heretofore quoted

that Feak then knew all the facts and that instead of

Niles misleading him and trying to conceal the facts,

Niles told him exactly what had occurred. It is imma-

terial whether the conversation took place in November

or December or whether, as Niles claims, the conver-

sation occurred in July. So long as the information got

to Feak prior to April 26, 1931, Feak is barred in this

proceeding. Feak's testimony (Tr. pp. 95, 98) is suffi-

cient in itself to compel the direction of verdict even if

all the other facts in the case were absent.

It will be seen that the utmost that can be said for

Feak's version of his conversation with Niles is that

Niles assured him that the bill of sale was sufficient

protection and that the defendant was financially able

to back up its paper, which is undisputed. Therefore,

at most Niles made a representation of law to Feak as

to the effect of the warranty provision in the bill of

sale. No action lies for misrepresentation of law. Asso-

ciated Oil Co. V. La Branch, 139 Or. 410, 10 P. (2d)

597; Wicks v. Mttcalf, 83 Or. 687, 163 Pac. 434, 988.
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The very fact that defendant was willing to give a

bill of sale in March, 1930, wherein the defendant war-

ranted title, sufficiently shows the defendant's good

faith in this case. If the defendant were trying to con-

ceal, it would do so by stealth and not by written instru-

ment which was placed in Feak's hands.

There is not one whit of testimony in this case that

the defendant ever attempted actively to conceal mat-

ters. There was no attempt to keep Schell away from

the job. At no time did defendant go around to the

plaintiff or his predecessors to induce them not to in-

vestigate the facts. On the contrarj% as soon as Niles

learned of the defendant's mistake, he took a special

trip to Tacoma and told Feak all about it (Tr. pp.

145-7).

Judge McNary, in rendering his opinion in this

case, commented upon the fact that Feak, according to

his testimony, kept coming back to Niles, whereas there

were other and better avenues of information, especially

when events occurred which Feak admits caused him

to distrust Niles. ( See Tr. pp. 195-6.)

The fact is that Feak gave strong testimony to the

effect that he distrusted Niles almost from the outset.

We have already discussed fully the incident of March,

1930, when Feak paid the balance due on the shovel

and took a mortgage. Feak's claim is that he then

learned that Niles had misrepresented that the shovel

was paid for in full. Although Feak says that Niles

later explained this matted by stating that the defend-
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ant expected to be paid from Shaffer's final estimates

on the La Grande job, it is clear that he knew he had

been misinformed and that Niles was careless, to say

the least. In fact Feak testified that he lost confidence

in Niles at that time (Tr. p. 101). Further proof of

his lack of confidence in Marion was the fact that Feak

then insisted upon obtaining the bill of sale and mort-

gage to protect himself (Tr. pp. 55-6).

It should be reiterated in passing that the present

case is a pure fraud action, plaintiff having elected in

the court below to rely on fraud and not on contract,

thus avoiding the question of whether plaintiff can

claim under warranty in a bill of sale to a third party,

Shaffer. Such election was evidenced by order entered

by the court upon motion of defendant prior to the

trial of the case. (While no claim is made by appellant

herein based on contract, if any action should arise on

that score, we request that the order showing the election

be transmitted and brought up as part of the record in

this case.)

Not only did Feak discover Niles' fraud as to the

alleged misrepresentation that the shovel was paid for

in full, but within one month thereafter further facts

were developed to the effect that Shaffer was dishonest

and unreliable, as the result of which Shaffer was forced

out of the partnership. Again, therefore, Feak and his

company discovered the alleged fraud on Niles' part,

Niles having theretofore represented that Shaffer was

honest and capable. Why then should Feak continue to

go to Niles?
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Another very important point is that Niles did not

know the facts that Feak knew. Thus, Feak never told

Niles that Shaffer confessed at the time the partnership

was dissolved, nor did he even tell Niles about the dis-

solution of the partnership, nor did he tell Niles about

the execution of the lease by Shaffer in behalf of the

partnership, as lessee from Schell. It is undisputed

that Niles was in ignorance of these facts (Tr. pp.

139, 159). Feak admits he did not see Niles between

early April and July (Tr. p. 59). All that Niles knew,

by way of rumor in the trade, was that Shaffer had left

the job some time in May, 1930, at which time Niles

immediately called Schell and then saw Feak.

Under these circumstances Feak can hardly claim

that he relied upon statements made by Niles when

Feak himself kept Niles in ignorance of essential facts.

Had Niles known that Shaffer signed the lease in be-

half of the partnership, acknowledging Schell as the

owner, it is inconceivable that Niles would ever have

stated to Feak that Shaffer was the owner. It would be

absolutely ridiculous for Niles or anyone else to make

such a statement.

While Feak says that the matter of the lease came

"as a thunderbolt to liim" at the time of the Fossil trial

in August, 1931. We have already shown the admitted

falsity of this statement. The answer of Feak and

Lohrer filed in the rental case admits notice of the

lease on July 17, 1930, and the clear evidence is that

they had notice even before that time. (See supra, p. 31-

53).
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Even if Feak were not guilty of concealing these

salient facts, it would seem that one who suspects that

he has been defrauded would reasonably go to other

sources of information than to the party who defrauded

him, particularly after he has found out on at least two

separate occasions that he had been so defrauded (to-

wit, the payment of the balance on the shovel in March

and the confession and discharge of Shaffer in April,

1930). One of the cases cited in appellant's brief holds

that there is no duty upon one who is defrauded to in-

quire of the defendant when suspicious circumstances

arise: Cunningham v. Pettigrew, 169 Fed, 335. This

principle is based on the fact that it is reasonable ta

presume that one Avho is defrauded will not admit the

fraud. It follows that one who is prudent will look else-

where, where there are other avenues. There were many

other avenues in the present case. Plaintiff did not have

to go to Schell; Schell came to plaintiff and he had the

title papers with him, and he asserted his claim under

oath in various papers and lawsuits. Shaffer admitted

Sehell's ownership by his answer (sworn to) in the fore-

closure suit and by his signing of the lease.

Mere reiteration of the fraud by the defrauding

party is not sufficient to amount to concealment. In

Brackett v. Ferry, 201 Mass. 502, 87 N. E. 903, the

plaintiffs sued their vendee for fraud in representing

to the plaintiffs that no broker was concerned, plain-

tiffs being damaged by having to pay a commission.

Plaintiffs contended that defendant's persistence in the

false statement, even after the broker had told them
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otherwise, was a fraudulent concealment and that there

M^as no discovery until Jenks, the broker, recovered his

judgment against the plaintiff. This contention was

rejected, the court saying:

"But the defect in this contention is that the

plaintiffs had full information of the true state of

the facts from Jenks and Wood in August, 1899,

and the fact that they chose to believe the reiterated

statements of the defendant rather than those of

Jenks and Wood would not do away with the fact

that they had then as full information as they

gained at a later time. Full means of detecting the

fraud which has been practiced upon them under
circumstances which put them on inquiry is equiv-

alent to actual knowledge. * * * The mere re-

affirmance of the fraudulent representations

which gave the right of action, especially when
made by one who is under no fiduciary duty and
to one who has already received full information to

the contrary, scarcely can be called such a fraud-

ulent concealment as will justify inaction by one

who has a right of action for the original wrong."

(b) Correspondence between Mallory and Bogle,

Bogle and Gates.

Reliance is placed by plaintiff upon Mallory's let-

ter to the defendant relative to Schell's claim in the

foreclosure suit, as well as the answer of Messrs. Bogle,

Bogle & Gates in behalf of the defendant. The cor-

respondence appears as Exhibits C, D and E attaclied

to the complaint (Tr. pp. 21-4).

On January 28, 1931, Mallory wrote defendant,

stating that he had commenced the foreclosure suit and

that Schell asserted title. Mallory says, "It appears that
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he claims some sort of title through the INIarion Com-

pany." Mallory asked that he be apprised of any claim

Schell might have, adding that he would hold the Mar-

ion Company for any defect in the title by virtue of its

unconditional bill of sale of the shovel to Shaffer. He
stated, "It is my position that Schell must look to you

for any settlement of his claim and in the event of his

success in the foreclosure action, I would have an action

against you for failure of your title".

It will be noted that Mallory is here claiming not

on any theory of fraud but on the theory of breach of

warranty of title, which is outside the scope of the

issues of this case, in view of plaintiff's election to rely

on fraud.

To this letter Messrs. Bogle, Bogle & Gates an-

swered that from their investigation they knew of no

claim which Schell had against the shovel "and there-

fore we do not believe we would be in any way respon-

sible to you as stated in your letter". This, of course,

referred to the claim for breach of warranty. Far from

endeavoring to conceal any facts, Messrs. Bogle, Bogle

& Gates stated in their letter to Mallory, "We would

be very pleased to discuss this matter with you at any

time should you so desire, and we would be very pleased

to acquaint j'ou with any information which we may
have which might be of assistance to you in your action."

(Tr. 23-4).

Mallory admits he did not communicate any further

with the defendant or its attorneys, nor did he avail
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himself of the offer of the attorneys to discuss the mat-

ter and to acquaint him with any information they had.

(Tr. 187. 189).

Again it is pertinent to remark that the defendant

and its attorneys had no knowledge of the lease from

Schell to Feak Construction Company, signed by Schell,

and had no knowledge of Schell's confession in April,

1930, nor of the internal relations between Shaffer,

Lohrer and Feak, whereunder Shaffer was expelled

from the partnership.

In fact the amusing part of the story is that not

even Mallory knew of the lease, or the Schell statements

by his own admission (Tr. p. 190). Yet Feak was Mal-

lery's admitted source of information (Tr, 180). Evi-

dently it was Feak's policy not to acquaint even his

associates with important facts bearing on this subject

matter, because we also find concealment by Feak from

his attorney, Conley, of certain of these facts (Tr. p.

179).

The next important point to consider is that when

Mallory wrote to Messrs. Bogle, Bogle & Gates he was

doing so on his own account and not as agent for Feak.

The assignment to Mallory was in consideration of

moneys owing by Feak to Mallory; it was not simply

an assignment for purposes of collection of Feak's ac-

count (Tr. p. 184). Furthermore, the letter from

Mallory to defendant did not mention Feak in any

manner or form; it did not present any claim for fraud

covering any of the items included in the plaintiff's
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first cause of action here, but merely asserted a claim

as owner of the chattel mortgage referred to in the sec-

ond cause of action herein. All that Mallory says in his

letter is "the bill of sale runs to one Shaffer and he

mortgaged the shovel to Feak, who assigned it to me".

Mallory did not say that Marion was going to owe

money to Feak; he said, "I shall hold the Marion Com-

pany", etc., and asserted that it was his position that if

Schell prevailed, Mallory would have an action against

Marion for failure of title. Again he states, "I would

be glad to entertain a proposition for the purchase of

the mortgage."

Under these circumstances it is clear that Feak Con-

struction Company and Feak cannot claim any conceal-

ment in the jMallory correspondence, even if it amount-

ed to concealment.

The entire correspondence is of no importance in

the light of the admitted facts in this case which we

have heretofore shown and which demonstrate actual

knowledge on the part of plaintiff and his predecessors

in title, which matters it is unnecessary to repeat here.

In any event, the fact that Marion Steam Shovel

Company was still mistaken as to its legal rights in the

matter, or the fact that JNIarion Steam Shovel Company

still felt that Schell should not prevail in the litigation

with jMallory, is of no importance whatsoever. The

important fact is that plaintiff and his predecessors then

knew all the facts that there were to be knov/n, and it

was simply a matter of waiting to see what the court
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would do. Not only did they know all the facts, but as

already stated, Messrs. Bogle, Bogle «Sc Gates specifically

offered to discuss the matter and to lay all the informa-

tion they had before Mallory.

In Geyser-Marion Gold Mining Company v. Stark,

106 Fed. 558 (C. C. A. 8th), plaintiff sought to com-

pel defendant corporation to reinstate him as the owner

of some stock which defendant contended stood in the

name of one Stark, trustee, who, pursuant to local cus-

tom, sold the stock, whereupon new certificates were

issued by defendant to the purchaser. Defendant did

not have notice of plaintiff's rights. It appeared that

the transfer of the stock by the trustee was not author-

ized. Defendant contended that the word "trustee" was

meaningless. This the court rejected, saying that the

use of that word was notice to everyone that the trustee

was not the owner of the property but held it for the

use and benefit of another. The defendant likewise con-

tended that the use of the word "trustee" did not indi-

cate the name of tlie equitable owner and this fact re-

lieved the corporation from the discharge of its duty.

This contention was likewise rejected, Judge Sanborn

saying

:

"This corporation was bound to exercise rea-

sonable diligence to ascertain whether or not the

equitable owner of this stock had authorized its

transfer and to prevent its cancellation and its loss

by him if he had given no such authority. The
warning and declaration which the word 'trustee'

bore to this corporation that Felix J. Stark was
not the owner, that he held it for another, that he

had no jDower to assign it, were certainly sufficient
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to put the company upon inquiry for the cestui que
trust, and for his assent to the surrender and de-

struction of the certificates. No reasonable man,
in the presence of such a warning, and in the honest

discharge of such a duty, would fail to investigate;

and notice sufficient to put a man of reasonable

prudence and intelligence upon inquiry is notice of

all the facts which a diligent investigation would
develop, or is evidence from which knowledge of

those facts may be inferred and found."

The reference in the lease to Schell as the owner of

the shovel is analogous to the reference to Stark as

trustee in the foregoing case. It was incumbent upon

plaintiff and Feak Construction Company to make full

investigation of Schell.

In Sternfels v. Watson, 139 Fed. 505 (C. C. D.

Or.) , Judge Gilbert said that the use of the word "trus-

tee" warned everyone that the person named in a deed

was not the owner of the property. The court said

:

"The mortgagee of the mortgage made by Wat-
son and all subsequent purchasers were bound to

exercise reasonable diligence to ascertain whether

or not the equitable owners of this real estate had
authorized the execution of a mortgage. The in-

vestigation and inquiry that were made fall far

short of what the law requires. No inquiry what-

ever appears to have been made by the original

mortgagee or by his assignee, nor by any of the

purchasers, until the purchase which was made by
the defendant Batchelder. The extent of his in-

vestigation was to ascertain that no declaration of

trust was of record, and to inquire of the grantor

of Watson, who informed him that he did not know
that the word 'trustee' was in the deed, and of

Milton W. Smith, the attorney for the person from
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whom he purchased, who informed him that he
knew of no one having any claim on the property.

No inquiry was made of T. J, Watson, and no
effort, so far as the testimony shows, was made
to communicate with him. He, of all persons whose
names appeared on the records, best knew the facts,

and the contingency that he might have denied the

trust was no excuse for failure to make inquiry of

him. Jones v. Williams, 24 Beav. 62; Jones v.

Smith, 1 Hare, 55; Geyser Marion Gold Min. Co.

V. Stark. 106 Fed. 562, 45 C. C. A. 467, 53 L. R. A.
684; Shaw v. Spencer and Others, 100 Mass. 390,

97 Am, Dec. 107, 1 Am. Rep. 115 ; Mercantile Bank
V. Parsons, 54 Minn. 64, 55 N. w. 825, 40 Am. St.

Rep. 299."

See also Weniger v. Success Mining Co., 227 Fed.

549 (C. C. A. 8th, 1915) ; Curtis v. I.akin, 94 Fed. 251

(C. C. A. 8th, 1899).

This rule as to duty of inquiry is sustained by the

Oregon court in Heitkemper v. Schin^er, 130 Or. 644,

281 Pac. 169, McLeod v. Despain, 49 Or. 536, 90 Pac.

492, 92 Pac. 1088. Despite the foregoing authorities,

plaintiff contends that the question of discovery should

have been left to the jury. The authorities contained

in appellant's specifications of error numbered 1 and 2

in realitj' have to do with but one point, namely, whether

the evidence was sufficient to warrant the court in di-

recting a verdict against the plaintiff on the ground of

notice and discovery.

The leading Oregon case on the subject is Line-

baugh v. Portland Mortgage Co., 116 Or. 1, 239 Pac.

196. There it was held that the court properly directed
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a verdict against two elderly spinster sisters who claimed

fraud relative to the non-productive and arid condition

of lands sold to them. The plaintiffs contended that

they did not learn of the falsity of the representations

until a year and a half after the deal was made, assert-

ing that they were engaged in the interim in litigating

water rights to such an extent that thc}^ were unable to

determine the true character of the soil. It appeared,

however, that the plaintiffs had bought real estate be-

fore ; that they were able to notice the amount of water

available when they viewed the premises ; that one of the

plaintiffs stayed on the ranch for about two weeks and

that the crops for the years 1920 and 1921 were failures.

It was held that the plaintiffs were in possession of

facts sufficient to put an ordinarily prudent person on

notice and were therefore bound by what due inquiry

and investigation would have disclosed. The judgment

for plaintiffs was reversed and the case remanded with

instructions to dismiss same.

The force of this case is in no way weakened by

Raybuni v. Norton, 150 Or. 140, 43 Pac. (2d) 919.

There the plaintiffs claimed rescission for fraud of a

contract for the acquisition by plaintiffs of a Canadian

farm. The fraud was defendant's representation that a

$3,000 mortgage on the land would mature November

1, 1924, whereas in fact it had already matured. Plain-

tiffs did not receive title documents when they went to

Canada, whereupon defendant wrote them a letter stat-

ing that the)' should not v/orry about the situation, that

their papers would be there in a short time and that they

should waste no time in getting in their grain. In fact,.
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defendant never executed transfer of title. Later, pa-

pers were served on plaintiffs for foreclosure of the

mortgage, whereupon they promptly wrote to the de-

fendant under date of July 5, 1922. Plaintiffs alleged

and proved that it was not imtil the latter part of Sep-

tember, 1922, that they became convinced that the rep-

resentations were fraudulent. They thereupon vacated

the property and unsuccessfully endeavored to locate

defendant. They finally located him in November, 1922,

tendered back the property and demanded return of

the purchase price. The issue in the present case was

whether the rescission was made promptly as required

by law, under the rule that a party is compelled to elect

promptly whether to stand on the contract or rescind.

The court held that the question of whether the plain-

tiffs were guilty of laches in connection w^ith the at-

tempted rescission was for the jury.

It will be seen that in the Rayhurn case the issue

was not whether there had been a discovery under the

statute of limitations, but whether there Avas laches

under the rule relating to rescission. Since in rescission

the rule is that one must elect promptly, the defrauded

party who seeks to rescind does not have the benefit of

the two-year statute but merely has a "reasonable time."

Whether the plaintiffs acted within a reasonable time

depends on whether the plaintiffs were guilty of laches.

That is a far different question from "discovery" within

the statute of limitations. Obviously a more liberal rule

should be applied in the former case than in the latter

where plaintiff has the benefit of the two-year statute.
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Furthermore, in the case of Rayburn v. Norion^

supra, the plaintiffs were separated, the plaintiffs being'

in Canada and the defendant in Oregon, and the record

is replete wath evidence of the difficult}^ of communica-

tion between them and the inability to locate the de-

fendant. Under all the circumstances of the case the

court was justified in leaving to the jury the question

of laches. That this decision was in no way intended to

overrule the case of Lhiebaugh v. Portland Mortgage

Co. is indicated by the fact that the latter case is not

even cited therein.

In Cameron v. Edgeniont Inv. Co., 136 Or. 385,

299 Pac. 698, plaintiff claimed fraud in that the de-

fendant falsely agreed to resell the property for the

plaintiff at a profit if the plaintiff would buy. The

court held that the plaintiff was barred because she

continued to make payments after she learned facts

that put her on notice of the fraud, stating:

"If the plaintiff, when she executed the con-

tract, actually believed that the promise of resale

was made on behalf of the defendant. Farmer's re-

moval from the state, the closing of the offices of

Clarke, and the cessation of all sales efforts, which

occurred several months prior to the institution of

this suit, must have indicated to her that the de-

fendant did not contemplate the resale of her lot.

To us, it seems that a person of ordinary' intelli-

gence, confronted by such circumstances, who was
twice daily passing this subdiv'ision, and each month
visiting the offices of the defendant, would have

made inquiries concerning the alleged promise of

resale."
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to avail himself of means of knowledge at his disposal

are too well settled to require any extended argument.

These rules have been applied by this Court in a num-

ber of cases. Counsel relies upon one of the Suburban

Fruit Land cases. It is therefore pertinent to refer to

Sacramento Suburban Fruit Lands Co. v. Klaffenbach,

40 Fed. (2d) 894 (C. C. A. 9), where this Court held

that the alleged cause of action for fraud was barred by

the statute of limitations on the ground that plaintiff

had full knowledge of the soil structure and the hard-

pan and its proximity to the surface, stating:

"Considering his training, his apparent busi-

ness capacity, his disposition to see for himself, his

contacts with numerous people of different classes,

it is hardly conceivable that he would make no in-

quiry. If he did not do so it must be held that he

was wanting in the exercise of reasonable care."

In Prentiss v. McWhirter, 63 Fed. (2d) 711 (C. C.

A. 9), an action was brought for damages resulting

from fraud perpetrated in the sale of stock. Plaintiff

alleged that his brother had owned all of the stock in a

company; that his brother was general manager with

exclusive control, and that plaintiff had no knowledge

of the affairs of the company, having relied solely on

his brother for information; that in November, 1925,

the brother represented to plaintiff that he had with-

drawn money from the company, appropriated it to

his own use and hypothecated the bonds of the com-

pany for personal loans that money was needed and

that the brother had a partner who would pay the plain-
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tiff $75,000 for his stock to furnish the necessarj' money.

Plamtiff alleges that in reliance thereon he sold the

stock to his brother. He claims he first learned of the

falsity of these statements in 1931, when he was fur-

nished with an audit of the books of the company. De-

murrer to the complaint was sustained, the court there-

by ruling against plaintiff as a matter of law, stating:

"There is no allegation which purports to show

any reason why the same facts could not have been

discovered at any time by the plaintiff by the ex-

amination of the books of the corporation. 'If the

plaintiff made any particular discovery, it should

be stated when it was made, what it was * * * and

why it was not made sooner.' Quoted from Wood
v. Carpenter, supra, citing Carr v. Hilton, Fed.

Cas. Xo. 2,436, 1 Curt. 230. At the time of the

transfer, plaintiff was entitled, as a stockholder of

the corporation, to investigate the books of the cor-

poration, and it is to be inferred from the allega-

tions of the complaint that, if he had done so. he

would have become aware of the misrepresentations

made to him bv his brother.

"* * * we see no escape from the proposition

that from the very nature of the alleged fraud the

plaintiff was thereupon placed on notice and
charged with the duty to investigate the truth of

the representations. The representations upon
which plaintiff relies for recovery v\-ere such as to

put him on notice, and, when he failed for more
than three years to make any investigation, he

must be held to be barred by the statute of limita-

tions."

In Chalkcr v. F. &, D. Co., 268 Mich. 383, 256 J

X. W. 343, an action against a bonding company for *
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false return of service by a deputy sheriff was held

barred by the statute, it appearing that the party who

was sujjposed to be served notified the plaintiff that she

had not been served, Tlie court said:

"One who has knowledge of the perpetration of

a fraud against him can not thereafter claim that

concealment of the fraud suspends the running of

the statute and, further, one who has notice of the

fraud perpetrated upon him, sufficient to put him
on inquiry, can not remain inactive and rely upon
concealment to stay the statute. Instead he must
exercise such care and make such effort to ascertain

the facts regarding the perpetrated fraud as in the

exercise of reasonable care and diligence he could
and should make."

In Sielcken-Sclnvarz v. American Factoi's, IAd., 265

N. Y. 239, 192 N. E. 307, there had been previous liti-

gation which the court said amounted to discovery there-

by barring the plaintiff. The fact that plaintiff alleged

that she for the first time acquired actual knowledge

within the statutory period of the facts was held to be

immaterial and the complaint was dismissed, the court

stating:

"A new cause of action for fraud does not accrue

each time a plaintiff discovers new elements of

fraud in a transaction or new evidence to prove
such fraud. Where there is knowledge of facts suf-

ficient 'to suggest to a person of ordinary intelli-

gence the probability that he has been defrauded,

the duty of inquiry arises' and may thus start the

running of the statute. * * * The plaintiff and her
mother, it is clear, knew prior to 1924 the basic

facts upon which the claim of conspiracy to de-

fraud was based. Failure to discover all the de-

tails did not prevent the statute from running."
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Notice or discover}' does not mean that the plaintiff

must discover all of the facts. It is sufficient that plain-

tiff ascertain that he has been wronged. Judge Learned

Hand stated:

"A man may not let time slip by while he learns

whether his wrongs are to be measured by tens, or

hundreds, or thousands." Talmadge v. U. S. Ship-
ping Board, 54 Fed. (2d), 240, 244 (CCA. 2).

The court s.tates in Tjosevig v. Butler, 180 Wash.

151, 38 Pac. (2d) 1022, 1025:

"The statute of limitations begins to run, not

only upon discovery of fraud, but also from the

time when the fraud should have been discovered?

and a clue to the facts, which, if diligently pursued,

would lead to a discovery, is in law equivalent to

discovery itself. Xotice sufficient to excite atten-

tion and put a person on guard or to call for an
inquiry is notice of everything to which such in-

quiry might have led." See accord

—

Corliss t\

Hartge, 180 Wash. 685, 42 Pac. (2d) 44.

Counsel confuse knowledge of facts with mental cer-

tainty of their truth. They believe (at least they so

suggest) that there is no discovery within the meaning

of the Statute of Limitations until one is convinced by

means sufficient for his own purposes that the facts

are true—that one can wilfully refuse to know until it

is to his advantage to know. But such is not the law.

Discovery is not synonymous with conviction. A like

situation arose in the case of Sackett v. Farmei''^s State

Bank, 228 X. W. 51 (la.). Plaintiff there sought to

avoid the effect of an election of remedies, claiming that
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at the time the election was made he did not have knowl-

edge of the facts. Said the Court:

"His contention is, not that any new facts have

come to his notice, but that he did not know to a

certainty that he was correct in his belief, or that

his expert was correct in his judgment. It is

argued therefore that in prosecuting his cross com-
plaint he was acting without actual kn>owledge of
the facts. This is only saying that he did not pet-

sonally know the facts which he proposed to prove
b}^ his witness. He does not yet personally know
them, nor will he ever acquire personal knowledge
thereof. To adopt such a criterion of knowledge
would be to destroy the whole doctrine of election.

Knowledge within the meaning of the law may con-

sist of credible information of material facts and
circumstances of the transaction under review, such
as to enable the litigant to form a reasonable belief

in relation thereto."

The same opinion is tersely stated by the Michigan

Court in Union Guardian Trust Co. v. First National

Bank, 259 N. W. 912, as follows:

"There is no merit to appellant's contention

now made that the administrator did not have such
knowledge until the former case was appealed to

and affirmed by this court."

It would unduly lengthen this brief to discuss in de-

tail the distinguishing features of the cases cited in ap-

pellant's brief. None of these cases in any way con-

tradicts the principles above set forth. Some of the

cases are merely cited by counsel for general language

and others are distinguishable on facts. For example

—

in Sacramento Suburban Fruit Lands Co. v. Lindquist,



88

39 Fed. (2d) 900 (C. C. A. 9), being one of the fraud

hardpan cases, the plaintiff was a cabinet maker in St.

Paul, who knew nothing of California fruit lands. He
was told that hardpan would be good for the fruit trees

when it was blasted, and believed this representation

and used the hardpan for fertilizing purposes. He did

little work personally on the farm. The trees were set

out in 1924. In 1926 some new trees were set out in

place of some that had died. Defendant then repre-

sented to him that it would take some time for the trees

to bear in commercial quantities. Under these circum-

stances, not all of which are recoimted in the opinion, it

was ruled that it was a question for the jury as to

whether plaintiff was negligent in not discovering the

facts prior to the two-year period. In this case not only

did plaintiff have no knowledge of fruit lands, but the

opinion points out that nothing occurred at variance

with the representations made to him so as to arouse his;

suspicions.

The Suburban Fruit Lands case can hardly be con-

sidered parallel to the present case where the plaintiff

was put on direct notice of Schell's claim; where Schell

and Shaffer signed a lease naming Schell as the owner;

where Schell and Shaffer participated in litigation

wherein both swore that Schell was the owner; where

Xiles told Feak that there was a mix-up over the title

and that Schell had signed the original order for the

shovel, and all the other facts which have heretofore

been commented on.
I
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In Converse v. Bhimrich, 14 Mich. 108, referred to

in appellant's brief, page 45, the case turned on the

validity of a note and mortgage from defendant to

plaintiff. The court held that no fraud was involved in

the case. Furthermore, it appeared that there were no

other sources of information than the defendant, who

was referred to as "the best authority to ascertain the

truth" in that particular case. This is to be compared

to our case where the best authority on the subject was

Schell, who came on to the job with the title papers in

his pocket; w^ho rendered monthly statements referring

to himself as the owner and referring to the lease, and

who made special trips to the job to give the facts to

Feak and Lohrer, who preferred not to be told. The

best authorities on the subject of the defendant's alleged

fraud were Shaffer and Schell, both of whom told plain-

tiff the facts. Plaintiff's contention now is that he did

not believe the facts when he heard them. That is an

unreasonable contention in the circumstances of this

case.

For the convenience of the Court, the other cases

referred to in appellant's brief are commented upon and

distinguished in Appendix "A" attached hereto.

Under appellant's specification of Error III (Brief,

p. 62), we are concerned only with the one question,

"When did the cause of action for the alleged fraud

accrue?" The discovery or non-discovery of the cause

of action is not pertinent to this issue and so for the

sake of clarity will be disregarded. Discovery or non-

discovery has no effect upon the accrual of a cause of
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action. The Oregon Statute of Limitations recognizes

the distinction between these two factors, providing that

in actions for fraud and deceit "the limitation shall be

deemed to commence only from the discovery of the

fraud or deceit." Oregon Code, 1930, Section 1-206.

The argument of appellant on this point briefly is

that the cause of action for the alleged fraud did not

accrue until August, 1931, because until then plaintiff

had not lost the possession and use of the shovel and so

suffered no damage. Appellant states

:

"Had the foreclosure sale gone through and
title decreed in Feak to the shovel no rental pay-

ment would have been made, as a man certainly

does not have to pay rent for his own property."

(Brief, p. 63.)
'

We recognize that a man does not have to pay rent

for his own property, but this is not such a case. Ap-

pellant again fails to distinguish between plaintiff and

his predecessors in interest. The mortgage was based

upon the fact that title to the shovel was in R. W.
Shaffer. Possession of the shovel was in J. W. Feak

Construction Company first as a partnership, then as a

corporation. At no time did J. W, Feak personally

have possession of the shovel. At no time did J. W.
Feak claim to be the owner of the shovel or assert any

right of ownership. We do not have the case of a man

being forced to pay himself rent for the use of his own

property.

In any event, it is our opinion that appellant's mis-

statement of the facts is immaterial so far as the merits

A
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of this issue are concerned. The Statute of Limitations

begins to run when a party has the power to sue. That

is, when all of the elements constituting the cause of

action have come into being. If one of the constituent

elements is lacking, of course, the cause of action has

not accrued and so the Statute of Limitations does not

begin to run. Appellant contends that the cause of

action for the claimed fraud did not accrue prior to

August, 1931, because until that date no damage was

sustained, so limiting the issue under this specification

to the existence of this one element of fraud, namely,

whether the damage claimed was suffered prior to Au-

gust, 1931. Appellant devotes most of his attention

here to one item of damage only, namely, the loss of the

shovel. Appellant is forced to urge that so long as he

and his predecessors in interest were in possession of

the shovel and had not been ousted therefrom, the cause

of action could not be maintained for fraudulent mis-

representations as to the title or right of use of the

shovel.

We believe and have heretofore argued that the com-

plaint is defective in that important essentials of fraud

allegations are missing. Assuming, however, that plead-

ings and proof contain the necessary elements for a

fraud recovery, it is plain the causes alleged accrued in

1930.

We propose to show that the cause of action for

fraud based upon misrepresentations of this type does

not depend upon the question of ouster or loss of pos-
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session. For example, in the case of Pyle v. Becktcith,

1 J. J. Marsh (Ky.) 445, the Kentucky Court as early

as 1829 clearly adopted this doctrine. In the cited case,

action vras brought for damages resulting from fraud-

ulent representations made in the sale of land from

which the vendee was afterwards ejected. The Court

instructed the jury that the cause of action for fraud

did not accrue until ejection. Said the Court:

"This was erroneous. The suit being for fraud,

and not for a warranty, the cause of action accrued

on the sale, and the limitation commenced running
as soon as the fraud teas committed." (Emphasis
the Court's.)

The instruction as given was erroneous. The cause

was reversed and remanded for a new trial.

Again in Maxwell v. Sherman, 55 So. 520, 52 1 ( Ala, ) , a

like situation was presented. Damages there were sought

for fraudulent misrepresentations inducing the sale of

land. The defendant contended that plaintiff had no

riglit of action until plaintiff had surrendered the pos-

session of the land. A demurrer to the complaint urging

this view was sustained. In reversing the action of the

trial court, the appellate court said:

"The cases which hold that a vendee must have

been ejected from the land, or have given up the

possession, are based upon the covenants for quiet

enjoyment, or general warranty of title, and have

no reference to an action for deceit, in which the

measure of the damages is the 'difference between

the value of the land as it is, and Avhat its value

would have been if its condition and quality had
been as represented'."
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The New York Court has adopted the same view.

In 3Iiller v. Wood, 22 N. E. 553 (N. Y., 1889), plam-

tiff sought to recover damages based upon fraudulent

misrepresentations inducing him to purchase a worth-

less mortgage. The sale was consummated April 12,

1878. This action was started in September, 1885. In

New York, the Statute of Limitations allowed a six-

year period in which to commence suit. The Court said:

"The trial court rightly determined plaintiff's

claim to have been barred by the statute of limita-

tions prior to the commencement of this action. The
cause of action accrued to plaintiff when the sale

and transfer were completed, to-wit, April 12,

1878."

See also Goodman v. Columbia Trust Co., 167 N. Y.

Supp. 643 (1917) and Trayne v. Boardman, 207 Mass.

581; 93 N. E. 846.

In the second cause of action plaintiff seeks to re-

cover damages based upon fraud claimed to have in-

duced the mortgage transaction with R. W. Shaffer.

It is clear that the cause of action advanced to support

relief on this score arose when the money was loaned.

That is, March 18, 1930. This question has been passed

upon numerous times.

A like situation was presented in White v. Gordon,

130 Or. 139; 279 Pac. 289. Plaintiff there was induced

to make a loan to a third party upon collateral worth

less than defendant represented it to be. The Court

held that the measure of damages was to be determined

as of the date of the loan. Obviously under such a
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ruling, it is not necessary to wait until there has been a

foreclosure of the security, just as in the instant case

it was not necessary for plaintiff to wait until the ter-

mination of the Wheeler County action.

Another Oregon case showing clearly that in this

state the cause of action for fraud accrues at the time

the fraud is acted upon, is Caples v. Morgan, 81 Or.

692. Tliis was an action for rent. The defendant by

way of recoupment or counterclaim asserted that the

lease in question was entered into by fraud, to-wit, that

the plaintiff falsely represented to the defendant that

the plaintiff had a tenant willing to pay $10.00 per

room as against the sum of $8.00 offered by the de-

fendant. Defendant claimed that as a result thereof

he signed the lease at $10.00 whereas he otherwise would

have obtained an $8.00 lease, to his damage in the sum

of $8520. The defendant did not seek to rescind the

transaction, but asserted his claim for damages by way

of recoupment. The plaintiff sought an instruction from

the court to the effect that in such case the defendant

would not be entitled to the lower rental which she was.

negotiating for, but would be entitled only to the dif-

ference between the rental paid and the reasonaMe

rental value of the property as of the date of the trans-

action. This request was refused by the lower court

and for that reason the case was reversed, tlie court

holding:

"The question about the abatement of the rental

value must therefore be decided by what is the dif-

ference between what the defendant agreed to pay

*
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and the reasonable value of what he received as of
the date the contract was made. He took his

chances about fluctuation in the market value of

rents, and a subsequent decline cannot affect the

case."

We believe that this case effectively establishes in

Oregon that a cause of action for fraud accrues at the

time the fraud is perpetrated and what happens later

is of no moment.

The true rule is found in Briggs v. Brushaher, 43

Mich. 330, 5 N. W. 383. In that case plaintiff sued

for fraud whereby she was induced to make a loan to

a third party secured by a mortgage on property which

in fact was worth less than the amount of the loan. The

mortgagor was irresponsible. The mortgage was never

foreclosed and was held by plaintiff at the time of the

action. The Court said:

"In this case plaintiff was damnified as soon as

the loan was made. She had been induced to part

with her money for something of much less value

than that which it was agreed she should receive for

it. The mortgage was a marketable commodity,

and she lost by the fraud itself the difference be-

tween the market value of that which she received

and that Vv^hich she was to have under the arrange-

ment."

The Court held that Vv'hile the amount might not be

capable of definite ascertainment, that was the problem

of the jury and that the security was to be valued as of

the time of the loan.

The Briggs case has been expressly approved by the

Oregon Supreme Court. In Bridenstine v. Gerlinger
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3Iotor Car Co., 86 Or. 411; 168 Pac. 73, 972, plaintiff

sought to recover damages resulting from fraudulent

representations made, among other things, as to the

value of a note and mortgage assigned by defendant to

plaintiff in an exchange of properties. The note was not

due until April 20, 1916. The action was started in

September, 1915. Defendant argued that there had been

no default in the payment of the note and so it was

impossible to ascertain whether the note was worth less

than its face value. The Court assumed that the maker

of the note had not defaulted in its payment. Said the

Court:

"An attempt to prove damages might meet with

more difficulties if made before default than if

made after default, but a party is not prevented

from making the attempt, for as said by Mr. Jus-

tice COOLEY in Briggs v. Brushaber, 43 Mich.

330 (5 N. W. 383, 38 Am. Rep. 187).
" 'Controversies of the sort can only be de-

termined in one way, the jury must judge of the

extent of the damage by such evidence of value

as the parties may be able to produce, and to

postpone a remedy until the time shall arrive

w^hen all possibility of error or mistake is pre-

cluded, would be grossly unjust and in many
cases equivalent to a denial of remedy': See,

also, Cwrier v. Poor, 155 N. Y. 344 (49 N. E.

937)."

The Federal Court adopted the same rule in Thayer

V. Kansas Loan ^ Trust Co., 100 Fed. 901 (CCA. 5).

Plaintiff sued at law to recover damages on account of

fraud in the sale of mortgages by the defendant to the

plaintiff. Plaintiff claimed that as a result of the fraud
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there was a large deficienc}'^ when the mortgages were

foreclosed, the fraud relating to the value of the lands.

The defendant contended that the case was barred by

the Statute of Limitations and the question was whether

the statute started to run at the time of the sale or at

the time the deficiency was established. The Circuit

Court of Appeals stated in words which are equally

applicable to the present case

:

"The learned covmsel for tlie plaintiff in error

ingeniously claims that, as a false affirmation made
by the party with intent to defraud the plaintiff is

not actionable unless the plaintiff received or suf-

fered damages thereby, the statute of limitations

did not begin to run until after the foreclosure pro-

ceedings by the plaintiff had been concluded, and
a sale of the premises made, as until then he could

not tell what his damages, if any, would be by rea-

son of the deceit and fraud of the defendants.

While it is true that no action for deceit will lie

unless the party defrauded has been damaged there-

by, yet it does not follow that the amount of dam-
ages must first be ascertained by judicial proceed-

ings, before the statute of limitations is set in mo-
tion. We are, in effect, asked by the learned coun-

sel for the plaintiff in error to add to the statute

so as to make it read:
" 'The cause of action for relief on the ground

of fraud shall not be deemed to have accrued un-

til the discovery of the fraud and the ascertain-

ment by the plaintiff of the loss sustained by him
by reason of the transaction.'

"Courts are compelled to indulge in a good deal

of judicial legislation, but it is never done to the

extent and in the manner here suggested. It is

commonly confined to cases of first impression, and
does not invade fields already fully covered by ex-

press legislative enactment. The contention that
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the statute begins to run, not from the discovery

of the fraud, but from the judicial ascertainment of
the amount of the loss sustained by the fraud, is

not tenable. Amy v. Watertown, 130 U. S. 320,

9 Sup. Ct. 537, 32 L. Ed. 953; Jones v. Lemon,
26 W. Va. 629; Bennett v. Worthington, 24 Ark.
487; Murray v. Railway Co., supra. The plaintiff's

causes of action set forth in all the counts except

the second are clearly barred by the statute of
limitations."

See also Wright v. Noyes, 80 X. H. 172; 115 AtL

273; Ganoic v. Ashton, 32 S. D. 458; 143 X. W. 383;

Coohe V. Colman, 269 X. Y. Supp. 21.

The authorities cited by appellant in no wise con-

flict with these principles. He relies upon cases involv-

ing the construction of statutes which are immaterial to

this issue and consideration of causes of action other

tlian for fraud, which likewise are not pertinent except

insofar as they show that the operation of the statute

of limitations commences as soon as the plaintiff is in

a position to bring suit. Plaintiff cites several cases

where a creditor's bill or suit to set aside a conveyance

by grantor was brought. In all the cases so cited, the

Court distinctly pointed out that the cause of action

did not accrue until the plaintiff creditor obtained a

judgment, and issued execution, resultingina millahona

return. Into this class fall Weaver i\ Havihind, 37

X. E. 641 (X, Y.) ; Williains v. Commercial Xational

Bank, 49 Or. 492; Siiber v. Chandler, 18 S. C. 526;

Lackland v. Smith, 5 Mo. App. 153. It is obvious that

cases considering when a creditor has a right to set aside

a fraudulent conveyance or to bring a creditor's bill



are of no aid in determining when a cause of action for

fraud accrues.

Also cited by appellant is Gross v. Kierski, 41 Cal.

111. In referring to this case, appellant states that

it is "very much in point with ours." (Appellant's

Brief, p. 73.) This reference to the Gross case only

emphasizes the vice in appellant's position. In the

Gross case, action was brought to recover for breach

of a warranty. In the instant case action has been

brought to recover for alleged fraud and deceit. It is

the rule, as pointed out in Gross v. Kierski, that the

cause of action for breach of warranty does not accrue

until the possession of the plaintiff has been disturbed.

But this law is inapplicable where tlie action is not for

breach of warranty, but for fraud and deceit. This is

clearly shown in Wilson, AdministratriLV v. Ivy, 32 Miss.

233. Plaintiff there sought to recover damages for

fraudulent representations made by defendant's intes-

tate, inducing plaintiff to purchase a slave from one

Avery. It appeared that in 1850 a third party recovered

judgment against plaintiff for the slave. Said the

Court

:

"The principle stated in this instruction is, that

the statute of limitations commenced running in

the case from the time of the recovery of the judg-
ment against Ivy for the slave, by the person claim-

ing title * * * and not from the time of his purchase

from Avery, through the alleged deceit of Wilson.
"The general rule is, that the statute commences

running from tlie time of the commission of the

fraud, and not from the time when the injurv oc-

casioned by it to the plaintiff was established. If
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there had heen a warranty, the latter Avould have

been the period from which the statute Avould have

begun to run. But the deceit was as complete on

the day on which the plaintiff made the purchase, in

consequence of it, as it was when he had lost the

slave by the superior title of the party who re-

covered judgment * * * and the bar was complete

after the lapse of three years from the date of the

deceit * * *."

The same distinction is made in Birken v. Hickey,

176 N. W. 137 (S. D.) . Plaintiff there sought to fore-

close a spurious note and mortgage. Defendant con-

tended that the action was premature. The Court rec-

ognized that the plaintiff had the choice of various

remedies. He could have sought to recover damages

for breach of warranty. He could have sued for money

had and received. He could have sought damages in an

action for deceit. Said the Court:

"In such actions, except those based upon the

warranties, the alleged fraud would have been an

essential to the causes of action. x\ny one of the

actions mentioned would lie at once upon the dis-

covery of the facts and regardless of the due date

of the note involved."

This distinction is also made in the case of Maj:^ccell

V. Shet'man, 55 So. 520 (Ala.), supra, and is clearly

drawn in McCmkei/ v. Wildernuth, 212 N. Y. Supp.

216. In that case the plaintiff sued for breach of cove-

nant whereby the defendant sold a bond and mortgage

to plaintiff, covenanting that there was a certain amount

due, whereas plaintiff claimed that owing to certain

transactions between the defendant and the mortgagor.

1



101

a lesser sum only was due. Defendant claimed that the

plaintiff should have stood suit as against the mort-

gagor instead of settling with him for the lesser sum.

The plaintiff prevailed. The Court said:

"Where an action for deceit is based upon such

a representation fraudulently made, the right of

action is said to accrue at the time the fraudulent

representation is made. Converse v. Miner, 21

Hun. 367; Delaware Bank v. Jarvis, 20 N. Y. 226.

But where as here the action is based on breach of

the covenant without reference to fraud, the as-

signee to recover must in some way establish the

invalidity of the obligation in whole or in part, as

between himself and the original obligor, as a con-

dition precedent to his suit. Converse v. Miner,
supra."

The Court held that the action for breach of war-

ranty would have been premature if brought before:

( 1 ) , the plaintiff had voluntarily settled with the mort-

gagor, or ( 2 ) , the status of the debt from the mortgagor

had been established by litigation. As above noted, the

Court held that had the plaintiff sued for fraud, the

cause would have arisen at once upon the sale.

Appellant also has cited a number of other cases.

We briefly distinguish them as follows: The jiurelia,

4.5 Or. 285. Plaintiff sued to foreclose a statutory lien

on a boat. Question arose as to whether under this

Oregon lien statute the cause of suit arose when the

material was first furnished, or when material which

went into the lien had been sold and the obligation to

pay the debt matured. Purely on a question of con-

struction of the lien statute it was held that by its terms



102

the cause of action did not accrue until the later time.

Wilefy V. Howard, 15 Ind. 169. Suit was brought

upon a note given by defendant in part payment of the

purchase price of certain lands. The lands were bought

on contract, providing that defendant was to receive

the deed three years after the date of the note. De-

fendant contended that inasmuch as plaintiff had rep-

resented he had good title to the lands and he had been

sued by a third party to recover possession of the lands,

there was a failure of consideration. Said the Court:

"He (the defendant) has had the use and oc-

cupancy of the premises. To be sure, Moss has

brought suit against him, to recover possession * *

but until he is ousted, he has all the contract pro-

vides for, until the time comes when he is to have

a deed for the premises. * * *"

It was pointed out by the Court that defendant's

claim was not one for damages resulting from plaintiff's

deceit. This case merely recognizes that where a party

contracts to deliver title at a specified future date, there

has been no breach of the contract or failure in its con-

sideration prior to the time set for the delivery of good

title to the premises. We are not concerned with such

a situation here.

Kimmans v. Chandler, 13 Iowa 327. (Appellant

miscites this case as 5 Iowa 372.) Defendant sold plain-

tiff a bond for a deed. Plaintiff claims that defendant

represented the interest on the bond had been paid when

it had not. Plaintiff sued for the amount of interest

alleging it was an encumbrance upon the land. The

Court said:
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"It is not charged, nor does the Court find, or

the evidence show, that the defendant willfully

made any false or fraudulent representations * * *.

"The plaintiff does not aver, nor does the court

find, that the plaintiff has suffered * * *."

Plaintiff had not paid the interest. Defendant's

note for its payment was still outstanding. If plaintiff

should be permitted to recover in this action, the holder

of defendant's note might sue and recover upon it and

in that way defendant would be forced to pay twice.

Once again a fraud action is not involved. This dis-

tinction is clearly pointed out in the later Iowa case of

Wicks V. Investment Co., 150 Iowa 112; 129 N. W.
744 (1911), in which plaintiff sought to recover dam-

ages for fraud inducing plaintiff to buy land. Plaintiff

gave his note and mortgage as part payment therefor.

Defendant contended plaintiff could not recover the

amount of the note and mortgage. This was rejected

by the Court. Said the Court:

"The appellants (defendants) invoked the gen-

eral rule that a party can not recover damages
without proof that he has sustained them, and rely

upon Kinimans v. Chandler^ 13 Iowa 372 * * *. A
recovery (there) M'as denied the plaintiff because

the defendants were liable on a note given for said

interest and they were not shown to be insolvent,

and because there was no charge of fraud or false

representations. The case is clearly not an author-

ity controlling here, because there was no direct

person liable on the part of the plaintiff. * * *

"In Case v. Hall, 24 Wend. (N. Y.) 102 * * *

it was held that if a vendor fraudulently represents

goods sold to be his own when he knows them to

belong to a stranger, an action will lie to recover
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damages therefor, although the real owner has not
recovered the property nor the purchaser suffered

any actual damages."

As pointed out in the Wicks case, Kimmans v.

Chandler does not involve an action for fraud and so is.

of no aid here.

Ely V. Stannard, 46 Conn. 12-4. Plaintiff was in-

debted to defendant on a note secured by a mortgage.

Defendant sold plaintiff's note. Plaintiff exchanged his

land with one Hills. Plaintiff requested defendant to

transfer the mortgage to him to protect plaintiff against

payment on the note. Defendant refused to do this.

Hills paid defendant $200.00 for the release of the

mortgage and transferred the land to one White who

then paid the amount of the mortgage to Hills. Plain-

tiff was called upon to pay the note and started this

suit to recover the amount thereof, paying his note after

suit was started. The Court said that the result of the

transaction was that the defendant took from plaintiff

the amount of the note. Defendant claimed he was not

liable because plaintiff had a cause of action against

Hills for money had and received; that plaintiff had

not paid the note when the suit was started and so the

cause of action had not accrued. This contention was

denied, the Court saying:

"But if the wrongful act of the defendant when
consummated was an invasion of the plaintiff's legal

rights, the cause of action had once existed, and in

that state of things the plaintiff might recover at

least nominal damages, and if the note was paid by
the plaintiff before the trial, then he would be en-

titled to recover full damages."



105

The cases of Ely v. Stannard and Kimmans v.

Chandler are both examples of the situation so often

found of uncertainty as to the existence of damages as

distinguished from uncertainty as to the amount there-

of. In the Kim7nans case, the plaintiff was not liable

upon the note involved in the litigation. Defendant,

the maker, was absolutely liable. The Court held that

there was no proof of the existence of any injury to the

plaintiff. In Ely v. Stmvnard the situation is reversed.

Plaintiff was liable as the maker on a note. Accord-

ingly, the existence of injury is established. The Court

expressly recognized that there being an injury the

cause of action immediately accrued although the ex-

tent of the injury was uncertain and subject to future

events. Cases of that class are not analogous to the

situation where a party has been induced to lend money

on a worthless note and mortgage, such as here.

The existence of Feak's loss on the loan to Shaffer

was established when the money was paid. It may be

that the amount of the loss was uncertain in the sense

that litigation was necessary to establish the value of

the note and mortgage, but this uncertainty does not

prevent the accrual of the cause of action. In any event,

any uncertainty as to Shaffer's ability to pay ended in

April, 1930, when he disappeared. The cases above re-

ferred to, such as White v. Gordon and Briggs v.

Brushaher recognize this uncertainty as to the extent

of the injury suffered, but declare that the existence of

the injury is established when the loan is completed, and

announce that the cause of action then accrues.
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Freeman v. Vernier^ 120 Mass. 424, is another ex-

ample of uncertainty as to the existence of any injury.

Plaintiff, the payee of a note, claimed he was induced by

the fraud of defendant to endorse the note in blank, and

that defendant transferred it to a bona fide purchaser.

Plaintiff had made no payment upon the note. The

liability of plaintiff was contingent upon the failure of

the maker of the note to pay it and the giving of due

notice to him as an endorser. This again is an instance

of uncertainty as to the existence of any injury to plain-

tiff and so not in point.

Edwards v. Ballard, 20 La. 169. The Louisiana

statute there involved provided that:

"Every act whatever of man that causes damage
to another, obliges him by whose fault it happened
to repair it."

The Court held that a cause of action under this

statute did not accrue until damage was sustained and

prescription did not run until then. It is interesting to

note that the claim was barred by a prescription. Be-

sides this, we fail to see what bearing a Louisana statute,

which is a civil law state, has upon the cause of action

claimed by plaintiff which arose in the State of Oregon.

U. S. Mortgage ^ Trust Co. v. Crutcher, 69 S. W.
380 (Mo.). Plaintiff claimed that the defendant was

guilty of fraud in certain representations to plaintiff's

loan agents, whereby the latter agreed to make a loan

to swindlers. The agents in question were not general

agents, but as applications came in would forward same
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to the plaintiff for action. The loan agents paid the

money to the swindlers upon the latter's endorsement

of a draft drawn on the plaintiff. Plaintiff ascertained

the fraud before paying any money and therefore re-

fused to pay the draft. Later, however, under an agree-

ment with the loan agents, the plaintiff paid the draft,

subject, however, to an agreement with the loan agents

that the present suit should be brought against the de-

fendant for fraud and that the ultimate loss after com-

pletion of this litigation should be established by arbitra-

tion between the plaintiff and the loan agents. The

Court held that the plaintiff had no cause of action in-

asmuch as the plaintiff denied the authority of the loan

agents to act in its behalf and was, therefore, a stranger

to the transaction until its loss, if any, was settled as

between the plaintiff and the loan agents.

This is not a case which lays down any rule as to

when a cause of action for fraud accrues. It is rather

a case on the law of agency, which says that the plaintiff

while denying its agents' authority, cannot adopt its

agents' acts for the purpose of suing a third party and

that its rights as between itself and the agents must

first be settled. Thus the Court said:

"It is not competent for the Principal to deny
the agency and to deny his responsibility to the

agent for the loss, and still take advantage of rep-

resentations made to the agent and sue the person

making the representations to the agent for dam-
ages."

Martin v. Smith, Federal Cases, No. 93 04. Involved

there was the right of a creditor to impress his debt
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upon the property of the defendant, claimed to be

fraudulently held by a third person. The Court, speak-

ing generally of the rights of creditors, stated that they

had no standing until their debt matured. In the instant

case we are not concerned with the accrual of a cause

of action on contract, the maturity date of a debt or bill

in the nature of a creditor's suit. On this point the

case is entirely irrelevant.

The other cases referred to by appellant announce

that damage is an essential element of an action for

fraud, but do not discuss what constitutes damage when

it has occurred.

In re Pennexvdl, 119 Fed. 139, holds that a Mich-

igan statute does not give a cause of action in the ab-

sence of damage or injury. Under the facts there in-

volved no damage had been sustained.

Ziegler v. Stinson, 111 Or. 243; 224 Pac. 641, rec-

ognizes that injury is an essential element of fraud. It

does not discuss what constitutes injury other than to

announce that:

"If any pecuniary loss is shown to have re-

sulted the court will not inquire into the extent of

the injury; it is sufficient if the party misled has

been very slightly prejudiced, if the amount is at

all appreciable.' 2 Pomeroy's Equity Jurisprudence

(3d. ed.), Section 898."

Furthermore, in that case there was no allegation

or proof that the plaintiff suffered even nominal dam-

ages.
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3Iing v. United States, 116 U. S. 599. It there ap-

peared that plaintiff made a payment after defendant

had made certain representations to him. The Court

expressly held that plaintiff would have made the pay-

ment anyway and so did not rely upon the representa-

tions, and furthermore the payment resulted in benefit

to the plaintiff. Accordingly there was no injury.

Ettlingcr v. Weil, 184 N. Y. 179, holds that a de-

fendant in a fraud action has the right to show that

plaintiff suffered no damage. There is no consideration

in that case of when a cause of action for fraud accrues.

To the same effect is Stratton's Independelnce v. Dines,

135 Fed. 449. It appeared in that case that defendant

transferred property to plaintiff, receiving in exchange

plaintiff's stock. Plaintiff corporation had no other

assets. Clearly the stock paid by plaintiff was of the

same value as the property and so there was no injury.

Bell v. Morley, 223 Fed. 638; Schloss v. Charles

Stern Co., 36 Fed. (2d) 628, are cases where the Court

states there must be injury, but there is no discussion

of what constitutes injury or when the cause of action

accrues.

In Boatman s National Bank v. M. W. Elkins ^
Co., 63 Fed. (2d) 214, the Court held that plaintiff

was not injured because defendant's representations

were made good. Once again the point of accrual of a

cause of action for fraud is not involved.

The Statute of Limitations begins to run from the

time when a plaintiff is in the position to maintain suit
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—that is, when there is a cause of action. (There is nO'

question raised as to personal disability here.) Plain-

tiff does not attempt to recover for breach of warranty

and so ouster or loss of possession is immaterial to the

existence of the cause of action for fraud.

We recognize that injury is an element of fraud

without which there is no cause of action. But any in-

jury whatsoever is sufficient to give rise to the cause

of action for fraud and so to commence the running

of the Statute of Limitations. These principles are es-

tablished not only by the authorities cited by us, but

also by appellant's cases. Apply them to the facts in

the instant case, plaintiff and his assignors could have

asserted their rights to all the damages now claimed

in the year 1930. It was in that year that the alleged

fraud was consummated. It was then that plaintiff paid

the money for which R. W. Shaffer gave him a worth-

less note and mortgage. It was in 1930 that plaintiff

and his assignors paid the sum of $1880.00 for improve-

ments on the shovel and the sum of $1000.00 for its

transportation. It was then that plaintiff and his as-

signors acted upon the representation that the shovel

was owned by Shaffer. It was in 1930 that they used

the shovel and incurred indebtedness therefor. All ele-

ments of damage claimed in this case arose in 1930, The

fact that there was an uncertainty as to the amount or

extent of the injury is absolutely immaterial. The

amount or extent of the claimed damage is just as un-

certain now as it was then. As a matter of fact, plain-

tiff now seeks to have the jury determine the extent of
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the loss he claims to have suffered. A jury could have

determined the loss in 1930.

Appellant recognizes this for in his prayer for judg-

ment he asks interest on $1,000 from February 1, 1930,

on $15,391.80 from January 31, 1930 and on $3766.14

from March 18, 1930. (Tr. p. 16.) Surely appellant

does not ask for interest from a time when his alleged

cause of action had not accrued.

GROUNDS FOR DIRECTED VERDICT
OTHER THAN STATUTE OF

LIMITATIONS

Appellant's brief fails to discuss any of the grounds

urged in our motion for directed verdict, other than the

single ground of the statute of limitations. Since the

trial court held in our favor by reason of the statute,

it was unnecessary for the trial court to consider any

other ground, and we submit the same result should be

reached here. However, we are entitled in the present

appeal to urge all of the grounds upon which the motion

for directed verdict was based. As stated in Currier v.

Trustees of Dartmouth College, IIT Fed. 44 (C. C.

A. 1):

"Therefore, there is no reason why we should

not apply the general rule that on a writ of error

the only things before the appellate court are the

verdict and the order directing it, Avhile the reasons

which operated on the mind of the court below are

not part of the record.
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"We went over this matter in Whitney v. Rail-

road Co., 102 Fed. 850, and we there showed that

such was the settled practice."

Whitney v. Railroad Co., above referred to, con-

tains the following language:

"Under the rulings it is presumably the right

of the defendant to support the verdict on any
ground which the evidence and the bill of exceptions

permits. This is a well settled rule expressly re-

stated in Sullivan v. Mining Company'", 143 U. S»

431, 36 L. Ed. 214, where it is held that if on all

facts in the case the judgment was one which neces-

sarily must have been rendered, it must stand. * *"

See accord

—

Bank t\ Western Union, 141 Fed. 522

(C. C. A. 8).

There are various grounds urged on motion for di-

rected verdict, any one of which is sufficient to require

affirmance of the judgment of the trial court.

NO REPRESENTATIONS TO FEAK CON-
STRUCTION COMPANY, A CORPORA

TION, ALLEGED OR PROVED

Plaintiff seeks to recover in this case on his first

cause of action for damage sustained by Feak Con-

struction Company, a corporation. The complaint is.

silent as to any misrepresentations to the corporation.

On the contrary, it is contended that the representations

were to Feak and Lohrer, copartners under the old

partnership of Feak Construction Company which pre
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ceded the ncAv partnersliip of Feak, Lohrer and Shaffer.

There is some question whether even the new partner-

ship of Feak, Lohrer and Shaffer can claim a loss vmder

representations made to the old partnership. It is,

however, unnecessary to argue that point, as it is per-

fectly clear that no representations were made to the

corporation.

The result is that we have in this case misrepresenta-

tions alleged to have been made to one party, which

misrepresentations are alleged to have been acted upon

by another party, the corporation, to its damage.

The elements of a fraud case as stated in Shafer v.

Ekstrand, 140 Or. 582; 14 Pac. (2d) 287, are as fol-

lows:

"'To constitute actionable fraud it must ap-

pear: (1) That defendant made a material repre-

sentation; (2) that it was false; (3) that when he

made it he knew it was false, or made it recklessly

without any knowledge of its truth, and as a posi-

tive assertion; (4) that he made it with the inten-

tion that it should be acted upon by plaintiff; (5)

that plaintiff acted in reliance upon it; and (6) that

he thereby suffered injury'."

Unless plaintiff proves all of these elements of

fraud, as assignor of Feak Construction Company, a

corporation, his case fails. Nor can plaintiff claim that

the corporation can take advantage of representations

made to the partnership under the assignment by the

partnership to the corporation of all of the former's

assets. In certain cases a cause of action for fraud can
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be assigned, as will be hereinafter discussed, but no one

has yet contended, as far as we know, that a mere mis-

representation can be assigned. On the contrary, the

rule is that the misrepresentation must be acted upon by

the party to whom it is made, and if acted on by a third

party, will not sustain a cause of action. Cooley says

:

"Xo one has a right to accept and rely upon
the representations of others, but those to influence

whose action they were made. If every one might

take up and act upon any assertion he heard made,

or saw in print, as one made for him to act upon,

and the truth of which was warranted by the as-

sertor, the ordinary conversation of business and
society would be unsafe. * * * but he is morally

accountable to no person whomsoever but the very

person he seeks to influence and whoever may over-

hear the statements and go away and act upon them
can reasonably set up no claim to having been de-

frauded if they prove false. * * * Therefore, one

may even be the person to whom the false repre-

sentations are made and yet be entitled to no rem-

edy if they were made to him as agent for another

and to affect the action of the other, and were not

intended to influence his own action." 2 Coolev on

Torts, 4th Ed., Sec. 358.

In Crozcder v. Yovotich, 84 Or. 1, 164 Pac. 576, it

was held that not even an undisclosed principal can sue

for fraud where the circumstances were such that the

alleged defrauded party thought he v>as dealing with

the agent as the principal.

McCane r. Wokonn, 189 Iowa 1010, 179 X. W.
332, follows the principle laid down by the foregoing.

The representations there were made to the defendant,

not in his individual capacity but as a member of a loan
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committee of a bank, and when the defendant individual-

ly tried to avail himself of information contained in the

representation, he was barred. See accord

—

Puffer v.

Welch, 150 la. 7, 129 N. W. 525; Eltar RMty Co. v.

Cohen, 148 N. Y. S. 625.

PLAINTIFF'S LOSS NOT CAUSED BY
ALLEGED FRAUD

It is elemental that damage must have been caused

by the misrepresentation. If the proximate cause of the

damage was something other than the misrepresenta-

tion, plaintiff cannot recover.

Plaintiff contends that the damage as to both causes

of action was caused on account of the misrepresenta-

tion as to title to the shovel. On the contrary, as we have

already demonstrated, the loss was caused by the ex-

ecution of the lease. It is apparent from the record of

the foreclosure suit, as well as the rental case, that

Schell relied upon the lease and that it was impossible

for Feak or his predecessors to prevail after having

signed the lease. The partnership was bound by the

direct signature of one of the partners; the corporation

was bound by the fact that it assumed the partnership

liabilities. The lease constituted an absolute admission

on the part of Feak and the Feak Construction Com-

pany that Schell owned the shovel. It was impossible

for them to prevail under such circumstances. As here-

tofore stated, the lease has never been repudiated nor
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its validity denied. On the contrary, with knowledge

of the lease admitted on July 17, 1930 (the evidence

indicates that it was known to Feak Construction Com-

pany as of the date of its execution in March) , the cor-

poration continued to use the shovel without repudiat-

ing the lease.

It might be contended that if the loss was caused by

the lease, defendant is liable therefor on the theon," that

Shaffer signed the lease fraudulently and was enabled

so to do because Lohrer and Feak entered into partner-

ship with Shaffer, relying on defendant's representa-

tions. Such theory has never been presented by the

pleadings nor otherwise. Without discussing other

vital defects in such theory, we will point out in passing

that defendant could, in this connection, only be liable

on account of the alleged misrepresentations which

caused Lohrer and Feak to enter into the partnership.

These misrepresentations had to do v.-ith Shaffer's

honesty and ability. It is conceded by plaintiff, by his

very pleadings as well as by oral testimony, that suf-

ficient fraud was ascertained in April, 1930, that Shaf-

fer was dishonest, to cause Shaffer then to be dismissed

from the partnership. Therefore, it is clear on the

record that such alleged fraud on the part of The Mar-

ion Steam Shovel Company would be barred by the

statute of limitations.

It will be recalled that in the rental case Lohrer and

Feak endeavored to defend against the lease on the

ground that Schell should be estopped, among other
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reasons, because he held Shaffer out as the owner of

the shovel and permitted Shaffer to deliver the shovel

under the original partnershij) arrangement. The fur-

ther ground is urged by way of estoppel that Schell

permitted Feak Construction Company to use the

shovel v/ith the name "Feak Construction Company"
printed in large letters across the shovel.

The only case that was tried was the foreclosure

suit. The estoppel defenses above mentioned as being

urged in the rental case were not set forth in the fore-

closure suit, although tlie pleadings were drawn

about the same time. Perhaps this was because Mallory

was in ignorance of material facts in Feak's possession,

as heretofore stated. At any rate Feak worked closely

with Mallory in connection with the foreclosure suit

(Tr. p. 186 et. seq.) and they had full opportunity to

urge all the defenses available.

The important fact is that, aside from the lease

(which it was impossible for Feak to overcome), it is

clear under the Oregon law that jNIallory should have

prevailed in the foreclosure suit, assuming that Feak

Construction Company had been acting in good faith,

as it claims. This is by reason of the estoppel defenses

based on the fact that Schell permitted the shovel to be

used by Feak Construction Company and permitted

Shaffer to hold himself out as the owner thereof, going

to the extent of permitting the name "Feak Construc-

tion Company" to be printed on the shovel without pro-

test. Under such circumstances the Oregon court has

held that the true owner is estopped to claim title:
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Fanderpool v. BurUtt, 113 Or. 656, 234 Pac 2S9, where

it is said:

By ddrrerin^ possesskm ol the track to Jaffee
and daftfaing him with the apparent ownership of

the truck the Motor Service Company inrested

him with the osnal evidence of title and an apparent
authority to dispose of it on the faith of whidi both
plaintiff and defendant dealt with Jaffee in good
faith and for value. Because of said affirmative

acts of the 3Iotor Service CcMnpany in conferring^

the apparoit title and audiority to dispose of the

triM^ upon Jaffee, its assignee was precluded, by
the application of the doctrine of estoppel, from
asserting in the replevin action, as against the plain-

tiff, its real title to the truck, and it was the duty
of this plaintiff, who had knowledge of the facts,

to assert and maintain his defense before he could

bectwoe entitled to maintain an action against this

defendant to recover the money paid to defendant
in satisfacti<Hi of defendant's chattel mortgage cm
thetru«±."

XO D.A3IA&E PRO\'ED

It is elemental that in an action for fraud the meas-

ure of damage is not what the defrauded party would

have received had the misrepresentation been true, but

the amount widdi the defrauded party is out of pocket

by reason of having acted in reliance on the fraud:

Smith r. Bcrucle^, 132 U. S. 125, 33 L. Ed. 279 (1899)

;

Caple» r. Morgan, 81 Or. 692, 160 Pac. 1154 ( 1916).

As applied to the facts in this case, it is evident that

as to the Rrst cause of action no acticMoable loss was sus-

tained. Peak and Ixdurer did not part with anything
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when they formed the partnership with Shaffer; they

siniply gave him a third interest in the partnership.

This third interest they took away from him when the

corporation was formed. Thus they sustained no dam-

age. In fact it is not even alleged that the partnership,

to Avhich above representations are claimed to have been

made, sustained any damages. (See complaint, Tr.

p. 3.)

If plaintiff be awarded the value of the shovel as

well as refund of rental paid by Feak Construction

Company, the result is that we are doing exactly what

the courts condemn, that is. forcing the alleged fraud-

ulent party to make good the misrepresentation. In

other words, Shaffer alleged that he was the owner and

that Feak Construction Company was entitled to title

to the shovel plus free rental. It is alleged that ]Marion

confirmed this misrepresentation. All that Feak and

Lohrer parted with, to wit, the third interest to Shaffer,

they got back when the corporation was formed. Fur-

thermore, there is no evidence whatsoever as to what

was the value of the partnership interest. To permit

plaintiff now to recover for the value of the shovel and

the rental paid is simply compelling Shaffer (and de-

fendant, who is alleged to have confirmed Shaffer's mis-

representations) affirmatively to make good the mis-

representations. This would amount to specific per-

formance of a contract rather than damages for fraud.

Furthermore as already stated, the partnership lost

nothing, and makes no claim herein for damages.
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NAKED RIGHT TO SUE FOR FRAUD NOT
ASSIGNABLE

The general rule that a pure cause of action for

fraud is not assignable is recognized by the Oregon

Supreme Court in Spehrry v. Stennich, 64 Or. 96, 129

Pac. 130. It is stated by the court in that case that the

rule is nearly universal that the test of assignability is

survivability. If a cause of action abates with death it

is not assignable. For that reason a fraud action is not

assignable, except, (1) where the defendant has re-

ceived pecuniary advantage from his fraud whereby an

action for money had and received will lie, and (2)

where the claim for fraud is merely incidental to the

transfer of personal property. It will be noted that

in both of these cases the action sunaves death and is

therefore assignable.

In Sperry v. St&nnick, supra, it appeared that the

defendant obtained money by fraud and therefore an

action for money had and received lay, rendering the

cause assignable. That is not true in our case as to the

first cause of action at least.

It is plain as to the first cause of action that the

damage alleged to have been suffered by Feak Con-

struction Company, a corporation, could not be assigned.

It was not the kind of claim that would survive the

death of the parties, if either were individuals. An
action for money had and received would not lie be-

cause no money was received by the defendant, in so

far as this first cause of action is concerned. Nor was
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the assignment of the fraud claim merely incidental to

the assignment of a property right. The assignment

from the corporation to Feak is attached as an exhibit

to the complaint (Tr. p. 25). It covered nothing and

could cover nothing but a pure claim for fraud. The

corporation had no property rights to assign and did

not purport to pass any property rights to Feak.

For a statement of the general rules pertaining to

assignment of fraud actions we refer the Court to Pattiz

V. Semple, 12 Fed. (2d) 276 (D. C, E. D. 111.).

Our point as to nonassignability is confined to the

first cause of action. The second cause of action pre-

sents a different situation, to wit, assignment of a note

and mortgage. In such case it seems to us legitimate to

contend that the fraud right is incidental to transfer of

a property right: Tracr v. Clews, 115 U. S. 528. The

second cause is fatally defective on the merits for other

reasons herein discussed.

DEFENDANT NOT BOUND BY NILES'
REPRESENTATIONS

This point alone is sufficient to dispose of the entire

case. The undisputed evidence is that Niles had no

authority to sign contracts for the defendant, but such

contracts had to be forwarded to the home office in

Marion, Ohio, for signature (Tr. pp. 137, 148). The

testimony is also undisputed that Niles had no authority

to make any representations in behalf of the company

(Tr. p. 137).
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The question, therefore, is whether Niles had implied

power under these circumstances to represent, in be-

half of the defendant, that Shaffer owned the shovel.

Since Niles did not have authority to bind the company

by contract, it is difficult to see how it can be argued

that he had implied authority to make representations.

See Restatement of the Law of Agency, Sec. 162, Sec.

257; 21 R. C. L., p. 850. It will be noticed that Feak

at no time made any inquiry of The Marion Steam

Shovel Companj^ as a company. He never directed ta

The Marion Steam Shovel Company any letter of in-

quiry on any subject. He simply conferred with Niles,

an individual. Furthermore, plaintiff cannot even argue

that the company is bound by representations which

Niles made at a time when he was trying to sell the

shovel to a prospective purchaser. While it is true that

later on The Marion Steam Shovel Company sold a

second shovel to Feak Construction Company, the rep-

resentations which are alleged to have been made as to

ownership of the shovel occiu-red prior to that time and

as a separate matter.

Representations to strangers were certainly outside

the scope of Niles' authority. Such representations did

not form the subject of any communication between

Niles and his principal. In fact he did not make the

representations as an officer of the company but merely

as an individual giving information which he personally

had. We submit that he was not acting within the scope

of his authority, that he did not have implied authority
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to bind the defendant, and that the defendant is a

stranger to the matter.

SUBROGATION BARS PLAINTIFF AS TO
SECOND CAUSE OF ACTION

The rule has already been stated that it is incumbent

upon a party, who seeks to hold another for a loss, to

assert every possible defense against such loss in the

first instance: Vandc^rpool v. Burkitt, 113 Or. 656, 234

Pac. 289. Therefore, if Mallory was able in the fore-

closure suit to recoup himself for the balance of the

purchase price paid by Feak to defendant in March,

1930, then Feak as Mallory's assignee cannot now hold

the defendant therefor.

It is undisputed that Feak paid the last four install-

ments on the purchase of the shovel to the defendant.

Schell conceded that Feak was entitled to credit for so

doing and he expressly gave Feak credit in that amount

on statement rendered by Schell to Feak Construction

Company (Exhibit D, Tr. p. 221). Mallory should

have claimed that he was subrogated as Feak's assignee

to the claim of The Marion Steam Shovel Company

against Schell for the last four installments on the pur-

chase price of the shovel. Had he asserted such defense,

undoubtedly the court in the Wheeler County fore-

closure suit would have permitted Mallory to be sub-

rogated to the conditional vendor's rights. Thus,

Mallory would have had a prior lien to the extent of that

purchase price.
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By failing to assert the lien JVIallory was guilty of

negligence which bars him in any attempt to recover:

Vanderpool v. Burkitt, supra.
|

As a matter of fact, the point is so clear that Schell

gave Feak credit for this payment, amounting ta

$3604.38 by express allegation in his complaint in the

rental action (See Tr. p. 233).

Not only should Mallory have asserted the claim in

the foreclosure suit so as to establish a lien by subro- .
gation, but it further appears that in fact Feak had the *

benefit of this payment in his settlement Avith Schell.

Conceding that the settlement for the rental would have

been higher than $6500.00 had it not been for this ad-

mitted credit of $3604.38, the fact remains that plain-

tiff's entire claim should come under the first cause of

action. He was not damaged under the second cause

of action because he had a right of subrogation.

In other words, the second cause of action relates to

a private transaction of Feak, wherein he and the Feak

Construction Company advanced certain moneys

amounting to $3604.38. Feak was protected as to the

payment by subrogation, and Schell so admits. If Feak

Construction Company was able in the rental action to

take advantage of this claim of $3604.38, that is a.

private matter between Feak and Feak Construction

Company for which they can and undoubtedly did settle

between themselves and it does not alter the fact that

Feak individually was not damaged.
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If as the result of taking this individual credit of

Feak's the partnership in reality had to pay $6500.00

plus $3604.38 (to Feak), which is not alleged, that

simply means that the partnership was damaged as to

the rental item in a sum higher than alleged in the com-

plaint. The important point is that the damage accrued

to Feak Construction Company and not to Feak and it

was an item of damage which belongs in the first cause

of action. This greatly simplifies the consideration of

the case, particularly as one or two of the objections

which we have heretofore noted (particularly the de-

fense of nonassignability) apply to the first cause of

action and not the second cause of action.

We believe we have established that it was the duty

of the Trial Court to direct the verdict for appellee.

Accordingly the remaining specifications of error are

immaterial. We will, however, briefly answer each of

them.

ANSWER TO SPECIFICATION OF
ERROR IV

(Appellant's Brief, p. 74)

The measure of damages for fraud is the difference

between what the defrauded party paid and what he re-

ceived.

Smith V. Bolles, 132 U. S. 125.

Caples V. Morgan, 81 Or. 692; 160 Pac. 1154

(1916).

The reasonable value of the use of the shovel, for

which plaintiff and his assignors must give credit, is the
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sum of $G500.00 (Tr. p. 12), which offsets the amount

paid.

ARGUMENT
Appellant correctly states the first half of the meas-

ure of damages applicable to this case, but omits the

second half and misapplies it to the point involved.

In Smith v. Bolles, 132 U. S. 135, the United States

Supreme Court, speaking through Mr. Chief Justice

Fuller, clearly states the applicable rule as follows:

"What the plaintiff might have gained is not

the question, but what he had lost by being deceived

into the purchase."

"What the plaintiff paid for the stock was prop-
erly put in evidence, not as the basis of the applica-

tion of the rule in relation to the difference between
the contract price and the market or actual value,

but as establishing the loss he had sustained in that

particular. If the stock had a value in fact, that

would necessarily be applied in reduction of the

damages."

The same rule is applied in Oregon in Caples ik

Morgan, 81 Or. 692; ]60 Pac. 1154 (supra, p. 94).

Smith V. BoUes, supra, was quoted and relied upon by

the Oregon Court. Said the Court

:

"The matter may be likened to a statement of

account between the parties wherein the defendant's

gross damages may be set down as the amount of

rent which he agreed to pay. With this he must
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be credited. In reduction of this he must be charged
with the reasonable value of that which he received.

If the value of what he has received is less than or

equal to the amount of ^ross damages, the verdict

sliould be for the defendant under the present form
of the pleading; but, if the value of what he received

is greater than his ^ross damage, the verdict should

be for the i)laintifF in the amount of the difference."

"The question about the abatement of the rental

value must therefore be decided by what is the dif-

ference between what the defendant agreed to pay
and the reasonable value of what he received as of

the date the contract was made. He took his chances
about fluctuation in the market value of rents, and
a subsequent decline cannot affect the case. If,

indeed, the rent was reasonably worth the stipulated

price, or if he has himself recouped his loss, he has
no cause of complaint, for damages can be awarded
only to one who has been really injured."

We are then confronted with this situation: Appel-

lant claims that he and his predecessors are damaged

to the extent of $6500.00 paid by them as rental for

the use of the shovel. Appellant admits that the rea-

sonable value of the use of the shovel during the period

involved was the sum of $6500.00. (Tr. p. 12.) Appel-

lant at most would be entitled to recover the difference

between what he paid and the value of what he received.

He paid $6500.00. He received the use of the shovel

which is valued at $6500.00. There being no difference

between the two sums, appellant and his assignors suf-

fered no damages as to this item.
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This being established, no error was committed by

the trial court in forcing appellant to elect between the

recovery of the value of the shovel and the amount of

rental paid. Appellant in no event v/as entitled to the

recovery of the rental. Accordingly, there was no prej-

udice to him.

Furthermore, the claim of the value of the shovel

and of the rental paid are entirely inconsistent. As

appellant so aptly states:

"A man certainly does not have to pay rent for

his own property." (Appellant's Brief, p. 63.)

Appellant's argument is based upon a misconcep-

tion. He seeks to recover not what was lost, but what

he would have received had the claimed representations

been true. He claims to have been entitled to title to

the shovel and also to the free use thereof. He seeks to

recover the value of those two items as damages. He
seeks a recovery on the basis that the assets of appellant

would have been augmented in an amount equal to the

value of the shovel and of its free use, had the repre-

sentations been true. As pointed out in Smith v. Bolles

and Caphs v. Morgan, supra, such is not the true

measure of damages.

Appellant is not entitled under any circumstances

to recover the rental paid, and the trial court properly

forced him to elect to which of the tv.'o inconsistent posi-

tions he would cling. Appellant chose to limit his claims

to the value of the shovel. He is in no position to urge

error as a result thereof.
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ANSWER TO SPECIFICATION OF ERROR V.

(Appellant's Brief, p. 76)

The Court properly directed the verdict for appel-

lee.

Gunmng v. Cooley, 281 U. S. 90.

Sacramento Suburban Fruit Lands v. Klaffen-
bach, 40 F. (2d) 899 (CCA. 9th)

Linebaugh v. Portland Mortgage Co., 116 Or.

1, 239'Pac. 196.

ARGUMENT
A party litigant is not deprived of constitutional

right when the Court directs a jury to return a verdict

where there is no evidence upon which the jury could

properly find a verdict for that party. ( Specification of

Error V, Appellant's Brief, p. 76) . Gunmng v. Cooley,

281 U. S. 90 (1929). Suburban Fruit Lands v. Klaf-

fenbach, 4>0 Fed. (2d) 899 (CCA. 9th). Linebaugh v.

Portland Mortgage Co., 116 Or. 1; 239 Pac. 196.

There is no dispute as to the power of the trial court

to direct a verdict in a jury trial or of its duty so to do.

The rule is clearly stated in Gunmng v. Cooley, 281 U.

S. 90, and other authorities. In the cited case, the Fed-

eral rule is stated as follows:

"A mere scintilla of evidence is not enough to

require the submission of an issue to the jury. The
decisions establish a more reasonable rule 'that in

every case, before the evidence is left to the jury,

there is a preliminary question for the judge, not

whether there is literally no evidence, but whether
there is any upon which a jury can properly pro-
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ceed to find a verdict for the party producing it,

upon whom the onus of proof is imposed'."

"Where the evidence upon any issue is all on
one side or so overwhelmingly on one side as to

leave no room to doubt what the fact is, the court

should give a peremptory instruction to the jury."

One other comment should be made. In Oregon the

scintilla rule is in effect, but in the face thereof, the

Oregon Court in Linchaugh v. Portland Mortgage Co.,

116 Or. 1; 239 Pac. 196, directed a verdict for the de-

fendant, holding as a matter of law that the evidence

established that the plaintiff had knowledge of fraud

claimed more than two years prior to the institution of

the action.

We have elsewhere in this brief, page 27 et seq,

discussed the evidence upon which the trial judge di-

rected a verdict for the defendant. We believe, as did

the trial judge, that the evidence upon the point of dis-

covery is "so overwhelmingly on one side as to leave no

room to doubt what the fact is", namely, that plaintiff

and his assignors had not only constructive, but actual

knowledge of the claimed fraud more than two years

before the first action was started.

It is hornbook law, of course, that a dispute as to

some item of the testimony is not sufficient to take the

case to the jury. For example, in this particular case, a

dispute in the testimony as to the representations

claimed to have been made by Mr. Xiles ; contradictions
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as to the statements in regard to whether the partner-

ship was formed in December, 1929, or January, 1930,

in no way affect the question of discovery of the

claimed fraud. The facts in regard to discovery are clear

and uncontradicted. They come from plaintiff himself

and his own witnesses. They rest in public records, the

pleadings, in lawsuits to which appellant was a party

either as plaintiff or defendant. Under such circum-

stances it is idle to speak of "credibility of witnesses";

"that reasonable men may reach this conclusion" (Ap-

pellant's Brief, p. 77). If the testimony of appellant is

to be believed, there would have been a full and com-

plete discovery of the claimed fraud in the year 1930

and appellant himself has not suggested that his testi-

mony is not worthy of belief.

No detailed consideration need be given to the au-

thorities cited by appellant under this specification of

error. In no one of them is involved a situation similar

to this. The decision of no one of them hinges upon the

Statute of Limitations or discovery.

THE COURT DID NOT ERR IN STRIKING
THE ANSWER OF THE WITNESS JAMES
L. CONLEY (Specification of Error VI, Brief p.

79).

Error suggested in Appellant's Brief, but not in-

cluded in his Assignments of Error and to which no

exception was taken will be disregarded.
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Rule 11, Circuit Court of Appeals for the 9th
Circuit.

Holsman v. U. S., 248 Fed. 193, 198 (C. C. A.
9, 1918).

Clements v. Coffen, 72 Fed. (2d) 796, 797 (C.
C. A. 9, 1934).

Baldwin v. U. S., 72 Fed. (2d) 810, 811 (C. C.
A. 9, 1934).

Bruno v. U. S., 67 Fed. (2d) 416, 419 (C. C. A.
9, 1933).

U. S. v. Blackburn, 53 Fed. (2d) 19,22 (CCA.
9, 1931).

Ex Parte Keizo Kamiyama, 44 Fed. (2d) 503,

505 (C C A. 9, 1930).

Appellant made no objection to the introduction of

appellee's Exhibit N (Tr. p. 99).

ARGUMENT
One James L. Conley was asked by appellant

whether appellant or Mr. Lohrer ever told him that

Schell was the owner of the shovel. Mr. Conley's an-

swer, "No", was stricken by the Court upon motion of

appellee. Appellant now claims that in so doing the

Court committed error in that appellant was entitled to

show that neither Mr. Feak nor Mr. Lohrer gave Mr.

Conley the information that Mr. Schell was the owner

of the shovel. The judgment roll in the rental case ap-

pears in the transcript at images 231-241, inclusive. An
examination of this judgment roll shows that nowhere is

it there alleged that Schell was the owTier of the shovel.

So upon this ground alone, appellant's contention falls.

i
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Furthermore, Exhibit N was introduced in evidence

without objection by appellant (Tr. p. 99). This speci-

fication of error is an indirect method of asserting that

the trial court erred in permitting the introduction of

this exhibit. It may be that if objection had been made,

the exhibit should not have been received in evidence,

but no such objection was made and appellant should

not now be permitted to urge error in the admission of

this exhibit by contending that the trial court erred in

striking the answer of a witness, which answer was in-

tended to show that the exhibit was inadmissible. This

Circuit Court of Appeals many times has announced

that error urged in the brief, but not assigned as error

will not be considered on appeal.

As said in Clements v. Coffen, 72 Fed. (2d) 796:

"Under the long-settled rule of federal appel-

late practice, as evidenced by a uniform course of

decision, matters will not be considered on appeal

unless objections are made and exceptions taken to

the rulings thereon at the time of the trial or hear-

ing. For that reason the contentions now submitted

by appellant are not cognizable in this court."

(Citing numerous cases.)

Again in Ex Parte Keizo Kamiyama, 44 Fed. (2d)

503, 505, it was said:

"It is a fundamental rule in the review of judi-

cial proceedings that a party is not heard on appeal

upon questions not raised in the trial courts." (Cit-

ing cases.)
"* * * and, where a party has an opportunity

to make an objection to a ruling adverse to him

and does not do so, he cannot urge the objection on

appeal. Wood v. Wilbert, 226 U. S. 384, 33 S. €t.

125, 57 L. Ed. 274. He must also note an exception
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to the ruling of the court, to the end that the ruling-

may be corrected by the court itself if deemed by it

to be erroneous."

Under these circumstances appellant can not urge

that error was committed in striking the answer of the

witness Conley.

Furthermore, the record itself shows that the appel-

lant had full knowledge of the matters alleged. He con-

sulted with Mr. Conley, advised him of these matters

and Mr. Conley secured his information from appellant

and his partner, Mr. Lohrer (Tr. pp. 177-179).

The trial court committed no error in striking the

answer of the witness.

CONCLUSION

We are here confronted with a unique case. Appel-

lant claims that representations were made to him and

his partner, Mr. Lohrer; that a partnership was formed

with Mr. R. W. Shaffer; that, learning of the falsity

of the representations made, the partnership was dis-

solved and a corporation formed. Thereafter the cor-

poration suffered certain losses. All of these events

transpired in the year 1930. In April, 1933, an action

to recover damages based upon these claimed misrepre-

sentations was instituted. Appellant claims that appel-

lee represented to him that Shaffer was an honest, re-

liable and competent contractor. Appellant testifies that

in April, 1930, he knew that these representations were

false and that he knew that Shaffer was dishonest, un-

reliable and incompetent. Appellant claims that appel-
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lee represented to him that R. W. Shaffer was the

owner of the Marion steam shovel and other equip-

ment valued at approximately $80,000, Appellant testi-

fied that in April, 1930, he knew that Shaffer was not

the owner of the Marion steam shovel because appellant

paid some $3700 to The Marion Steam Shovel Com-

pany, being the balance due on the contract for the pur-

chase of the very shovel involved. Appellant testifies

that he knew that Shaffer was not the owner of the

other equipment because various persons had come to

the place where the highway work was being done and

had taken away some of the equipment. Appellant

claims that he had no knowledge that Mr. S. S. Schell

was the owner of the steam shovel prior to August,

1931, yet appellant testifies that he knew that the same

S. S. Schell was asserting claim for rental due on the

identical steam shovel as early as May, 1930, and ap-

pellant testified that he knew that the appellee was in

a mix-up and in a "spot" over the title to this shovel,

as the original order of sale ran to S. S. Schell, and that

appellant knew this either in May or November or De-

cember of 1930. Appellant alleged that he was lulled

into a false sense of security by the representations of

Mr, Niles, yet appellant testified that he distrusted Mr.

Niles and placed no confidence in him at the time he

says that the representations were made. He claims that

he was lulled into a false sense of security throughout

the year 1930 and until August, 1931, yet in December,

1930, appellant, through his now acknow^ledged agent,

Mr. INIallory, brought an action for the foreclosure of a

mortgage upon the steam shovel and joined S, S, Schell
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as a claimant of some interest in or to the title to this:

steam shovel. Appellant claims he was lulled into a false

sense of security and yet testifies that he knew that S.

S. Schell instituted a replevin action to recover the pos-

session of this shovel, alleging and swearing that he, S.

S. Schell, was the owner thereof. Appellant nevertheless

claims he was lulled into security in spite of the fact that

in November, 1930, the same S. S. Schell instituted an

action to recover rental for the use of the shovel based

upon the lease signed in behalf of J. W. Feak Construc-

tion Company, of which appellant was a partner, by

R. W. Shaffer, in which R. W. Shaffer acknowledged

that jSir. Schell was the owner of the shovel and other

equipment. Appellant claims he was lulled into a false

sense of security by a man whom he distrusted, in spite

of the fact that in November, 1930, appellant had com-

plete knowledge of the lease agreement made between

Mr. Schell and the J. W. Feak Construction Company

by Mr. Shaffer. Appellant claims he had no knowledge

of the facts; that he had not discovered that anything

was wrong; yet R. W. Shaffer, in his answer sv/orn to

by him and filed in the case instituted by appellant in

the mortgage foreclosure case, admitted that Mr. S. S.

Schell was the owner of the shovel. Appellant claims

that he had no knowledge and was lulled into a false

sense of security in spite of the fact that in January,

1931, he refused to sell the note and mortgage at their

face value because he had a claim against appellee for

fraud based upon misrepresentations made as to the

identical shovel. Under these circumstances it is an idle

jest for appellant to assert that he had not discovered
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the fraud. He had full, complete and accurate knowl-

edge of all that had transpired and knew more about

it than did appellee.

In an attempt to prevent the operation of the statute

of limitations, appellant by citation of authorities and

by inferential argument suggests that this action should

be twisted into one for breach of warranty rather than

one for fraud and deceit, as deliberately elected by him.

It is clear that the causes of action set forth in appel-

lant's complaint arose in 1930. It makes no difference

that appellant and his predecessors maintained posses-

sion of the shovel prior to that time or that the mort-

gage foreclosure suit had not proceeded to decree. The

claimed fraud had been consummated in 1930. The dam-

ages claimed had occurred. A complete cause of action

then accrued.

Appellant failed to establish a case of fraud, and

proved conclusively that he and his predecessors had

complete knowledge of all the facts more than two years

before the first action was instituted. The experienced

Trial Judge properly directed the verdict for appellee.

Respectfully submitted,

BoM.E, Bogle & Gates,

Dey, Hampson & Nelson,

Herbert L, Sweet,

R. R. Morris,

Attorneys for Appellee.





APPENDIX
APPELLANT'S AUTPIORITIES UNDER

SPECIFICATION OF ERROR I.

(Brief, p. 34)

Bailey v. Glover, 88 U. S, 342. This case involves

only construction of the bankruptcy act, providing that

action must be brought within two years after it accrued

for or against the assignee in bankruptcy. The Court

held that the statute did not commence to run until dis-

covery. The opinion expressly recognizes that claimed

concealment is of no significance where there is knowl-

edge, the Court saying:

"We hold that where there has been no negli-

gence or laches on the part of a plaintiff in coming

to the knowledge of the fraud * * * and when the

fraud has been concealed * * * the statute does not

begin to run until the fraud is discovered by, or

becomes known to the party suing, or those in

privity with him."

The Court is not concerned with what does or does

not amount to discovery. The facts involved do not ap-

pear.

Rosenthal v. Walker, 111 U. S. 185. Again the

bankruptcy statute is involved, the Court holding that

the statute does not run until discovery. Suit was

brought by the assignee to recover the assets of the

bankrupt ; claiming that the bankrupt had paid $30,000

to Rosenthal and transferred his goods to him; that

Rosenthal and the bankrupt kept these matters con-



cealed. The Court held that the facts being disputed,

the question of discovery was to be decided by the jury

and approved an instruction which included, the follow-

ing:

"It is undoubtedly true that if he was put upon
inquiry as a reasonable man, which he refused to

follow up, and which, if you found as a fact, if he

had followed up with have led to a knowledge, then

the statute would have been a bar."

The case is not similar to the instant one.

United States v. Diamond Coal Co., 255 U. S. 323.

Suit was brought to annul patents. Defendant contend-

ed it appeared from the bill that the fraud had been

discovered more than six years prior to the commence-

ment of the litigation. The Court construing the bill,

held that discovery did not conclusively appear upon its

face ; that while there were allegations made from which

the inference of discover}^ could be drawn, yet when

considered with the remaining allegations, discovery was;

not shown. The case is of no significance here.

Pickens v. Merriam, 242 Fed. 363. Plaintiffs were

the sisters of one Fensky who died intestate leaving

property in California and Kansas. J. A. Fensky was

appointed administratrix in California and Campbell,

her agent, was appointed in Kansas. Plaintiffs alleged

that the administratrix fraudulently undervalued the as-

sets of the estate and failed to include some in them ; that

Campbell omitted obligations of purchasers of Kansas

property and the administratrix falsely listed the prop-
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erty as real estate, which under the Kansas law would

go to her. Induced by false representations, plaintiffs

settled their interest in the estate. The administratrix

sold the Kansas land to third parties. This Court held

that the case was like the Kansas case of Pickens v.

Campbell, and that discovery would not be implied from

the facts stated, saying:

"* * * that constructive knowledge of the falsity

of a statement that real estate, the record title to

which stood in an intestate at the time of his death,

had not been sold by him, is not a matter of law to

be implied on the theory that it could have been dis-

covered through inquiry from the purchasers."

The Kansas decision followed is found in 159 Pac.

at page 21. The Court there pointed out that:

"* * * in the absence of anything to excite sus-

picion * * * it can not be said as a matter of law

that the plaintiffs were under an obligation to make
such an investigation."

These two cases hold only that where nothing has

occurred to excite suspicion, it will not be held as a

matter of law that an investigation should be made. We
have pointed out in the body of our brief that not only

were plaintiff's suspicions aroused, but he had knowl-

edge forced upon him.

Linn &, Lane Timber Co. v. United States, 196 Fed.

593. We have no quarrel with the excerpt relied upon

by plaintiff, that is, that the Statute of Limitations does

not run until there has been a discovery. We have shown

in the instant case that there was a discovery.
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United States v. Booth Kelly Lumber Co., 246 Fed.

970 (D. C. Oregon, 1917). The Court there states the

rule as follows:

"But a party claiming fraud and lack of knowl-
edge concerning it may be guilty of laches in as-

certaining its existence, which will preclude him
from asserting want of knowledge, where he has

been let into facts and circumstances which are cal-

culated to put a reasonably intelligent man upon
inquiry as to the main fact, which inquiry, if sea-

sonably pursued with reasonable diligence, would
lead to a discovery of such main fact. Stated gen-

erally, the rule is that whatever puts a party upon
inquiry amounts, in judgment of law, to notice,

provided the inquiry becomes a duty and woidd
lead to a knowledge of the real facts by the ex-

ercise of ordinary intelligence."

It is clear from this decision that concealed fraud

can not be claimed where there is discovery either actual

or constructive.

Edwards v. Sergi, 30 Pac. (2d) 541. The Court

holds that the plaintiff had no knowledge, actual or

constructive, of facts or circumstances exciting her sus-

picions. The decision is not concerned with a situation

where knowledge is brought home to plaintiff. This,

•clearly appears from the opinion, in which the Court

said that in:

"Consolidated, etc.. Power Co. v. Scarborough,
216 Cal. 698, 16 P. (2d) 268, the court was deal-

ing with situations where a party had knowledge
of facts of a character which would reasonably put

upon inquiry a prospective purchaser. This is not

the situation here confronting us."



Hall V. Pemi. R. Co., 100 Atl. 1035 (Pa., 1916).

Action was brought to recover damages for unlawful

discrimination in freight rates. Plaintiff testified to a

conversation with Joyce, the defendant's general freight

agent, at which time plaintiff told the agent that some-

one must be getting lower rates. During this conversa-

tion Joyce said that that was not true, and that he could

do nothing for plaintiff. The plaintiff relied upon this

conversation to toll the Statute of Limitations and the

Court held that it did. The situation in that case is not

in any way similar to the one in the instant case. In the

Hall case defendant was the only party from whom

plaintiff could secure information. Pie did not know

who was securing rebates. He reasonably could not be-

lieve that the shipper favored by the railroad company

would admit that he was receiving rebates. The plain-

tiff Hall had no source of information other than the

defendant. In the instant case plaintiff knew that Schell

claimed to be the owner of the shovel. He knew that

Schell was making repeated demands upon him for

payment of rent. He was a party to the lawsuits which

were brought. He is in no position to claim non-discov-

ery under these circumstances.

Carson v. State Industrial Accident Commission,

22 Or. Adv. Sheets 95,5, 960. Claim was made for com-

pensation under the Oregon Workmen's Compensation

Act. The deceased was an officer of the corporation. It

was contended that the widow was not entitled to com-

pensation because the deceased appeared as an officer

upon the company books^ while as a matter of fact, he
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was merely a workman. The Court held that the cor-

porate records were not conclusive; that the widow was

entitled to show the actual status of decedent. Such a

case is beside the point.

Martin v. Smith, 16 Fed. Cases, Page 896, No. 9,

164. This opinion recognizes that the Statute of Limi-

tations in a fraud case does not run until discovery and

holds that concealment or nondiscovery is immaterial

where the plaintiff has actual or constructive knowl-

edge. In addition the statement of the Court is dictum

inasmuch as it was held that the fraud continued down

to the time the bill was filed and so the Statute of Limi-

tations was not involved.

APPELLANT'S AUTHORITIES UNDER
SPECIFICATION OF ERROR II.

(Brief, p. 47)

Sacramento Suburban Fruit Lands Co. v.SchreinM,

36 Fed. (2d) 932. The facts concerning the discovery

of fraud do not appear, the Court holding that in this

particular case the discovery was a question for the jury.

The Court recognizes that tlie duty of investigation

under some circumstances is an onerous one, saying:

"The court added, however, that it was not in-

cumbent upon them to employ experts or to make
abstruse or difficult investigations. Whether it was
necessary to employ experts or to make such in-

vestigations would necessarily depend upon the

facts of the particular case."



We need not apply such a rule to this case where

Schell, the source of information, was readilj' available

and advising plaintiff of all the facts.

Cunmngham v. Pcttigretc, 169 Fed. 335. Cunning-

ham was a party with Johnson and Hyde to defraud

plaintiff. They induced plaintiff to pay $37,500 for

half interest in an option represented to cost $75,000

where its actual cost was $40,000. The Court held that

the plaintiff's laches were tolled by the nondiscov-

ery, pointing out that plaintiff lived in South Dakota

while the land was in Utah; that Cunningham and Hyde

resided in Utah and both were absent from the State

a considerable portion of the time; that plaintiff inter-

viewed Johnson, the seller of the property, to ascertain

the facts, but Johnson refused to impart any informa-

tion to him.

The Court held that mere lapse of time was not

sufficient to constitute the defense of laches and there

was no duty to inquire of the tortfeasors. Note that in

the Cunningham case plaintiff attempted to secure the

information from Johnson, who would know the facts,

while in the instant case, plaintiff did not attempt to

secure information from Schell, the only man who pos-

sibly could know the basis for his claim of title. Fur-

thermore, where the Statute of Limitations is involved,

lapse of time is sufficient.

Williams v. Beltz, 107 At. 298. The facts in regard

to the Statute of Limitations and nondiscovery do not



appear. The ease can not be considered as an authority

here since its actual holding is not known.

Morgan v. Hardy, 57 S. W. (2d) 204. The trial

court found as a fact that plaintiff had been diligent in

attempting to secure service of process upon defendant.

Defendant contended that this was not a finding of fact,

but a statement of opinion or a conclusion. The Court

on appeal held

:

"The question as to whether appellee had been

diligent was certainly one of fact and the court's

finding thereon was not an opinion or conclusion

as asserted by appellant."

The Court does not hold, as suggested by counsel

for appellant, that diligence is a question of fact to be

determined by the jury, for that was not an issue in-

volved in the cited case.

Cartwright v. Braly, 117 So. 477. Defendant in-

duced plaintiff to invest money in a bank, representing

that the bank was solvent. The Court stated the rule as

follows

:

"Fraud is deemed to have been discovered when
it ought to have been discovered. Facts which pro-

voke inquiry in the mind of a man of reasonable

prudence, and which if followed up, would have

lead to a discovery of the fraud, constitute suf-

ficient evidence of discovery."

The Court held that the question of discovery should

go to the jury in the cited case because plaintiff knew

that if he brought action for fraud, he would impair

i
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the public confidence in the bank and so cripple it and

destroy his own investment.

In the instant case plaintiff Feak could not have

been injured by inquiring- of Schell as to Schell's title.

He had all to gain and nothing to lose by making such

an investigation.

Busse V. Biisse, 17 Pac. (2d) 511. Plaintiff alleged

that he was the father of defendant ; that plaintiff went

surety on defendant's bond; that defendant abused and

threatened him and so forced plaintiff to convey prop-

erty to defendant, representing that when the danger

of loss had passed, defendant would reconvey; that

plaintiff's suspicions were not aroused until 1929. The

Court pointed out that the plaintiff and defendant were

in a fiduciary relationship and that under the facts in-

volved in that particular case, the issue of discovery was

a question of fact for the determination of the jury.

Plaintiff here does not contend that he is in a fiduciary

relationship with defendant. The Oklahoma court recog-

nizes the duty to investigate when suspicion arises.

Sacramento Suburban Fruit Lands Co. v, Ander-

son, 36 Fed. (2d) 937. The facts involved do not ap-

pear. The Court recognizes that the plaintiff must in-

quire, however, saying:

"But this argument proceeds upon the errone-

ous theory that it was the duty of the appellee to

immediately make inquiry as soon as the contract

was entered into in order to ascertain whether or

not she had been defrauded, whereas, as has been
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repeatedly pointed out, no such duty devolved upon
her until she had notice of facts sufficient to put a

person of ordinary prudence upon inquiry."

There can be no question but that any man, not at-

tempting to hide from knowledge, would inquire when

a claim of ownership is made, when demands for the

payment of rents are presented and litigation results.

APPELLANT'S AUTHORITIES UNDER
SPECIFICATION OF ERROR II, SUB-

PARAGRAPH (B). (Brief, p. 51).

Williams v. Pittsburgh Terminal Coal Co., 62 Fed.

(2d) 924. Plaintiff contracted to sell land to Hoffack-

er, an undisclosed agent, Avho refused to accept all the

land. He sued Hoffacker and secured judgment. Hof-

facker then sued the defendant and in that suit it was

disclosed that defendant was Hoffacker's principal.

Hoffacker had deeded the land to defendant, but the

deeds were not recorded until 1928. The Court pointed

out that plaintiff had been diligent and it was not shown

that he could have discovered the facts before he did.

The statute there involved began to run when the deeds

were recorded.

In the instant case it has been conclusively estab-

lished that plaintiff had the opportunity to confer with

Schell; that Schell was the one who claimed title, but

that plaintiff did not avail himself of the opportunity.

Watts^ V. Mullikens Estate,, 115 Atl. 150. In that

case there was a confidential relation present. The facts
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of concealment and lack of knowledge on the part of

plaintiff were not disputed, the sole issue being whether

there was an affirmative duty on the part of defendant

to disclose. The Court held that such a duty was present

in view of the confidential relationship. This is not such

a case.

APPELLANT'S AUTHORITIES UNDER
SPECIFICATION OF ERROR II, SUB-
PARAGRAPH (C). (Brief, p. 52).

U7iited States v. Booth Kelly Lumber Co., 24G Fed.

970, differs from the instant case in that in the cited case

the plaintiff sought to discover the facts from the only

one having knowledge thereof, namely, a Mr. Brum-

baugh, while in the instant case plaintiff made no effort

to inquire of Schell, who knew best the basis of his title.

Smith V. Blachley, 41 Atl. G19. The Court held that

the question of discovery was for the jury, it appearing

that defendant prevented inquiry by threats of criminal

prosecution which affirmatively prevented investigation.

No such situation is here presented.

Larson v. McMillan, 170 Pac. 324. This is a fraudu-

lent marriage case. The Court pointed out that where

a confidential relation exists, there is no duty to inquire.

We do not have here involved such a relationship. The

Court in the cited case said:

"In matters involving ordinary contract rela-

tions a party is put to the burden of making due

inquiry when apprised of facts which would lead to
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the truth. But the respondent is not to be so
bound."

The case is not in point.

Dean v, Ross, 60 N. E. 119. Defendant, a medium,,

induced plaintiff to give property to her as the spirit

of plaintiff's husband, speaking through defendant, di-

rected. The Court held there was no discovery while

the relationship between plaintiff and defendant lasted.

While plaintiff in the instant case has charged defend-

ant with many things, he has not gone so far as to contend

he was hj^notized. The facts are in no way similar, and

the case is of no aid in the determination of this appeaL

Algeo V. Algeo, 263 Pac. 1077. Plaintiff and the de-

ceased were partners. Defendant, the administratrix of

the deceased's estate took possession of all the partner-

ship assets and claimed the property for the estate.

Plaintiff was not cited to appear in the probate matter.

He had no knowledge of the acts of defendant. The

Court pointed out the action was brought within two

years after discovery of the misappropriation. The facts

are in no way analogous to those in the instant case and

have no bearing upon this appeal.

Exploration Co., Ltd., v. United States, 235 Fed.

110 is cited by appellant for the statement that defend-

ants do not customarily advertise that they have com-

mitted a fraud. The Court held there that action was

brought within the statutory time after discovery. It

may be that fraud is not advertised, but in the instant

case no claim of concealment can be made when Schell

i
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time and time again asserted ownership to the shovel

and demanded the payment of rent. Schell most cer-

tainly did let plaintiff know and the question of what

defendant did or did not do under such circumstances

is beside the point.

APPELLANT'S AUTHORITIES UNDER
SPECIFICATION OF ERROR II, SUB-
PARAGRAPH (D), (Brief, p. 56)

Hayhurn v. Norton, 150 Or. 140, and Sacramento

Suburban Fruit Lands Co. v. Lindquist, 39 Fed. (2d)

900, have been considered elsewhere in this brief.

Morris v. Johnstone, 158 S. E. 308. Suit was brought

to open up an estate. Defendants, the executors, had not

made a complete inventory of the estate. The plaintiff

did not discover this because of the fiduciarj' and confi-

dential relationship existing. Furthermore, the defend-

ants were her brothers and she was out of the State

much of the time. The Court pointed out that in the

cited case the question of diligence was for the jury in

view of these factors, no one of which appears in the

instant appeal.

Billingslea v. Whitelock, 240 Pac. 722. Plaintiff sold

defendant two carloads of wheat to be delivered at Enid,

Oklahoma. The weights and grades there to be the basis

of settlement. Plaintiff alleged that defendants falsely

represented to plaintiff that the cars were short and so

plaintiff repaid money to the defendants. This suit was

brought to recover the amount thereof. Defendant had

furnished the plaintiff with the weights at an alternate
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destination, representing that they were the same and

if they were not they would repay the money to plain-

tiff. Defendant said they would furnish the Enid

weights. Plaintiff v\'aited for that information. Defend-

ants did not furnish it. The Court held that plaintiffs

could have secured the weights, but were tolled by the

representations of the defendants and that defendants

were in a better position to furnish the information. In

that case nothing had occurred to make the plaintiff

suspicious. That fact alone is sufficient to distinguish

it. Nothing there appeared to indicate to the plaintiff

that he had been defrauded. In the instant case plaintiff

discovered in 1930 that every representation he claims

defendant made to him v/as false and plaintiff had then

satsified himself of their falsity. Feak was in as good or

better position than defendant to secure the information.

Schell, who knew it, visited Feak, but Feak did not care

to talk to him. Under such circumstances a claim of be-

ins: lulled into a sense of security is idle.

APPELLAXT'S AUTHORITIES UNDER
SPECIFICATION OF ERROR II, SUB-
PARAGRAPH (E). (Brief, p. 59).

Linehaugh v. Portland Mortgage Co., 116 Or. 1,

has been considered elsewhere.

Rhodes v. Purvis, 149 S. E. 552. Suit was brought

to set aside some deeds. Defendant contended that as a

matter of law the recording of the deeds v/as notice de-

manding inquiry. The Court held that there was noth-

ing to put plaintiff on notice of the fraudulent execu-

1
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tion of the deed. We are not here concerned with the

effect to be given to a recording. We are concerned with

the issue of whether a man, after being advised fully of

the claims of a third party, can deny the knowledge

resulting therefrom and so escape the statute of limita-

tions.

Victor Oil Co. v. Drum, 193 Pac. 243. Action was

brought against the corporate promoters to recover se-

cret profits. The defendant contended that plaintiff had

knowledge because at a stockholders meeting defend-

ants appeared as proxies for the shareholders to whom
the stock had been transferred. The Court held that the

inference from this would be that they had purchased

the stock from those parties, but the transfer had not

been made on the plaintiff's books, saying that:

"* * * without some information which carried

a direct implication or suggestion of possible fraud

the plaintiff could not be put upon inquiry."

We have this last mentioned situation here, however.

We have Schell claiming to be the owner of the steam

shovel and demanding the payment of rent. No infer-

ence can be drawn from those facts in any way consis-

tent with appellant's claims. Those facts required ap-

pellant to ascertain the nature of Schell's rights, but he

did not want to talk to Schell. Concealment is not pres-

ent in such a situation.




